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information 
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1 6-22-76 


MM ighvanea 
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aot What aR Petia tin’. 
35 Detroit, Michigan 48216 
313-963-7711 


Filed indictment and ordered sealed, B/W orde 
Indictment ordered un eried, 

Filed appearance bond in the sum of $100,000. 
Filed proceedings sheet from Newark, New Jersey- 
Hon. Lawrence A. Whipple Present=- bail fixed in 
the sum of $100,000. etc, 


Filed deft's motion for discovery,inspection and 
copying. 
Filed Govt 's notice and affdvt re: 75 Cr. 1194, 

Filed Govt's notice of readiness for trial. 

Deft. (atty. William Buffalino) pleads not guilty. Bail 
cont'd, limits to include N.J. Fla.,Mich. Pa. Knapp, J. 
Filed notice of appearnnce of atty. Wm. Buffalino. 
Filed documents forwarded from Dist. of N.J.- 
(Magistrate's proceedirgs) docket shect and temporary 
commitment-6+:24-79 deft. released on bail. 

Filed Opinion # 44428... Accordingly, Indictment 76 Cr. 580 

is returned to Part I to be 


red, 


assigned to a judge,etc. Bonsal,J. mn 


(Over) 


SENTENCE 


1O9-O2-V6 


7-27-76 ‘Deft. Konigsberg(atty. Frank A. Lopez, present) 


7-23-76 
8-25-76 


8-95-76 
‘9-09-76 
9-09-76 


9-09-76 


9-09-76 
9-07-76 


$-09 -76 
G-2-76 


|Defts. Provenzano, Briguglio and -Vangelakos (Their 

‘attys. no present) By. consent atty. Lopez qn ; 

‘behalf of all defts. and attys. For re-assignment, [ 

|Case assigned to Judge Duffy. Conner,J. | 

|Koinigsberg produced on a writ. | 
Reanssignment to Judge Stewart (ent 8-18-76) M/N ; | 
Filed Deft.(H.J Boitell) Pre-Trial Motions in behalf of 

i\Defts. A. Provenzano, S. Briguglio, and G. Vangelakog: for 

Orders granting preStrial relief... etc. 

Filed Deft. (A.P.) Memo of Law in support of above mdtion. 

Fld. J. Edwards Affdvt. that Govt. dismiss Konigsberg's motion 
brought on by the order, to show caise dtd 8-93-76. 

Fld, CA wae tae AFfdvt in opposition to deft Konigsherg's 

motion broubat on by order to show cause and in support of the 

motion medg by U.S. to dismiss Konibsberg's motion. 

Fld. J. Somerville Affdvt. thet the Court dismiss Korigsberg's 
motion brought on by the order -to show cause dtd 8-29-76 

Fid. A.E. Gunter Affdvt. in oppusition to Konijsberg's motion 

brought .on by crder to show cause end in support 6f the motion of 
the U.S. to dismiss said motion. 

Fld. L. Taylor Affdvt in opposition to deft. Konigsbadreg's 

motion brought on by order to show cause and in supnart of the 

wucsoun wade by the U.S. dismiss konigsberg's motion | 

Fld. Govt. Memo to dismiss the deft. Konigsberg's Motion brought 

on by order to show cause. 1 


Deft. and atty. present. Motions argued. Trial date 4s to remain us of 
Oct. 18,1976. Stewart,J. 


Filed Transcript of record of proceedinas,‘dated ‘T~ 2-TC | | 


! 


Filed transctipt of record of proceedings dtd. 6/23/76 held in the 
| USDC, Trenton, New Jersey. ; 
Filed consent order--ORDFRED that the Wisconsin Telephone’ 
Co. is directéd to maitain all telephone co. recordsjetc, 
as indicated, Stewart,J. 
Filed govts. memorandum of law. 
Filed govts. affdt. of wm. Aronwald. 
Filed govts. bill of mrticulars. 


Filed govts. affdt. and notice of motion for adj. of trial from 
10/18/76 to 11/1/76 ret. on: Sept. 21,1976. 


Filed defés. reply memorandug of law in suport of pre-trail motions. ‘ 
PTC held. Trial set forl0/18/76. Stewart,J. | ‘ 


i - j ° 
Filed one sealed envelope ordered sealed and impounded and to af20I6 
in vault in casbier's office. Envelope contains transcript of 9/2/76 «im 
9/21/76. Stewart,J. 


| 
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10-26-76, 
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Filed ltr. s ing that he dcrt. fs now pre ad by 
Freder ali p.er,J 
106 Vait vue z : 
South Orenve 77 J ey 0707S” (201) 762-3023 
L 1 U m. snd oO ret e Pear i Se OVe ob deaseiaararens 
ry + x aa +} HOteOne|ees2t 26 Clinuisuct 
Pie ) Eel Le Yt ; 
So ordered, st 20,73. an 
igre e ‘ c=: % ‘ emer ag pane - ‘ a ine 
Pil : D on defts, tion dtc 23/78 % a atty. % bureat 
i “awn ¢ ts. counsel---liotion crented. S6 fered. 3 ee Atri 
riled defrsy wotion to rel fin. Burkalino as dcefts. atty. - 
ert ‘ ? 
‘ 
ae : aoa 
- - ai flea 2 Fs 
‘ DS. 
—*4 ' Ct an | , . - . - . 
Filed Vt S afldvt. and notice of motion for an order puréuant Oo 
Rule 8(c) ot the Criminal Rules ot United States District Courts tor tne 
Southern District of New York directing the sequestration of the juty 
during the trial of the above- captioned case. Ret. 11-1-76. 
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Filed Gott's memorandum of law in suppor’. of the above motion. 
‘ 
Nearing held in re, Statute of Limitations - Dec. Res......STEWART.J 


Fi Opinion #45311 Defts. motion to dismiss tho indeiet it ; 
* time-barred 1 pranted......So Ordered. . «.STil Pe fs 
Filed Tee Env nas rdered hy the court to he caAled and nicced 
in cashiers (clerks ffice) vault So Ordered, SIEWART .J . 
Filed Notice of Appeal from the dismissial of the indictment ent 
on the 9th day of October, 1976..,..Mailed notice to deft, & US oh 
Filed notice that the origianl record on appeal has been certified 
and transmitted to the U.S.C.A. 


7 


Filed letter dated October 19-76, from Govt. to Judge Stewar 


Filed letter dated October 19-76, from Henry J, 


Boitel to Judge Stewart. 


transcript of record of procecdings dtd 


October 26-76, 


ntinuation Sher ¢ 
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791-1135 


07-01-76 


D7-21-76 
07-23-76 


Filed indictment and ordered sealed. B/W ordered 


Indictment ordered unsealed, Knapp, 


Filed affdvt. for w/h/c ad pros. for deft. ret: 7/1/76. 
Viled Govt's notice and affdvt re: 75 Cr. 1194. 

Filed Govt's notice of readiness for trial. 
Deft.(pro-se) plea of not Rullty directed by Court, 

Writ producing deft. ordered cont'd. pending disposition 
of this case. Frank A. Lopez, Esq. temporarily assigned 
pending reassignment of counsel by Bonsal,J, Knapp, J. 
Filed Gove's affdvt re: motion for change of venuc, 
Filed Opinion # 44R2u-,...Accordingly, Indictment 76 Cr. 5! 
is returned to Park 1 to be assigned to a judge for all 
pir poses by drawing the name of a judge "by lot" from the 
‘whee]'' as provided in the Calendar Rules, Bonsal,J. mn 
pro-se 


(over) 
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cee anes ce ne ea nts teeta etanee ACA 


WATE © (7ocr. a _ IV. PROCEEDINGS 


7-27-76 Deft. Konigsberg(atty. Frank A. Lopez, present) 
iDefts. Provenzano, Briguglio and Vangelckos(their 
jattys. not present. By consent atty. F. Lopez on 
lon behalf of all defts. and attys. For re-assignment, 
‘Case assigned to Judge Duffy. Conner,J. 
\Koingsberg produced on a writ. 


-30-76 Filed affdvt. & order to show cause for an order directing the 
|U.S.M. S.D.N.Y.to collect. all’ legal materials etc and same be 
'delivered to the deft.Etc. Ret.8-2-76.,. 


Filed order that the: Superintendent of Clinton Correctional 
Facility deliver to the U.S.Marshal tie legal and personal 
| effects of defts as indicated*+**KREXKK ,X.GOETTEL,J. 


Filed affdvt. &“%order to show cause for an order directing the 
Clerk tu draw by lot a judge to preside over the trial...Ret. 
8-10-76 Li A.M. «ze -Gottel,J. ee 


}-10~76 Filed Order= that the expenses incurred in obtaining the 
legal and personal effects of the deft. at the Clinton 


Correctional Facility in Dannemora, N.Y. be paid for by the 
marshalee GOETTEL,J(m/n) 


| 
j 
8-10-76 Filed memo endorsed on OTC f! led b~ 3-766. Motion withdrawn | 

on consenteee GOETTEL, J. | 
-16-/60 FLG atfid ppplaaation to correct the record pursuant, 


7-23-76 Reaskt dithe Lo ERG e Stewart (ent 8-18-/6) M/N 


3-25-76 Fld. Deft. (H.J Boitelf) Pre-Trisl Motions in behalf inf 
Defts. A. Provenzano, S. Briguglio, and G. Vengelekos for 
: Orders granting pre-trial relief etc.... 
395-76 Fld. Deft (A.P ) Memo of Lew in support %f hbove motion, 


-2-76 Fld. J. Edwards Affdvt. that Gove. dismiss Konigsberg' s motion 
: brought on by the order to show cause dtd 8-73-76 | 

9-07-76 Fld. C A. Butler affdvt. in opposition to deft Konigaberg's 
motion brought on by order to show cause and in support of the 
motion made by US. to sgismiss Konipsbergs motion. | 

9-07-76 Fld. J. Somerville Affdvt. that the Court dismiss Konigsberg's 
motion brought on by the order to show cause dtd 8-23- 76. 

9-0? -76 Fld A.E Gunter Affdvt in opposition to Konigsberg' § motion 
brvught on by orser to show cause and in support of the motion of 
the U.S. to dismiss said motion. 

%-0?-76 Fld UL. Taylor Affdvt. in opposition to deft. Konigsbarg's 
motion brought on by order to show cause and in suppart of the 
motion mede by the U.S. dismiss Konigsberg's motion 
Fld. Govt. Memo ic dismiss the deft. Konigsberg's Motiion brought 
on by order to show ceuse 


Deft. and atty. present. Motions argue” Trial jesse lesen oe & remain @s 
Of Oct. 18,1976. Stewart,J. 
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DATE « PR¢ CEEDINGS 


1 
granted on consent. So ordered, Stewart,3. m/n 
Cite | Filed Transcript of rcv of procecd'nys, Tated ana Sars Ce | 


Filed transcript of record of Proceedings in the USDC,Trenton, New 


Je.sey dtd. BAZAXK 6/23/76. 


‘Filed true copy of order filed on 8/2/76 w/marshal's return. 
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1 = . ' 
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é Filed govts. memorandum of law, 7 | Ss 
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PROCEEDINGS . Date Order 


: Judgment No} 
ota Ta Roniy berg (atty Frank A. Lopez, ) motions_ argued. Seo. 
felal Coure. reporters minutes [for “counts 3 decision. .- STEWART... 
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36-96 d Gevt'# “afEdvt. an —agsuait tot i 
Z6-16 .. Filed Gov ict Courts | —— 


surat tact shes a eaetessls —_———— 


Rule 8(c) of: As : 
hern District of New York eeea eee the” “sequestration 
aha cdg REZ Eg the trial of the above=¢ “captioned case. Ret. Ce 76 


of the_juty 
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1-26-76 -qeagtag Beil linze _Statute of Limitations -Dec. Res. sme, © oo 


19 Fei Petad _Opinion #45311 Defts. _motion to. _dismis 


b ARS 


i tume_parred Ub Be 2 anted, $0 Ordered. mS 


awe od 


3s the indiccment as_ 
Thw WARY. ws 


_in cabhiers (clerks office) vauit....8o Ordered....STEWART.J. 


Filed Notice of Appeal from the —dismissial a ie indictment enterdd — 
pa the 29th day of October, 7076. .sMailed_ “notice to. deft, & U.S. Atty. 


| 
» | Filed Two Envelopes ordered by the court to be sealed “and placed 
t 


Filed notice that the original record on appeal has been certified! — 


ie and transmit red ta the U.6.0. [ee ee ei nse of 


' __Filed letter dated October 19-76, ries fe dates Stevert 
: filed letter dated October 19-76, from Henry J. Boitelxjxm to Judge Stewart. | 


Filed ti d transcript of | of record of »f proceedings dtd: | rd: October ; _26-76. — 
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ARREST © iw INDICTMENT x | E> ARRAIGNMENT _ SENTENCE 
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ie ba ba \intormation 
gn Bi ale 


Summons Servet | 
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Fest Appearance i 


be ae | 


ky 


‘ ATTORNEYS 
William I, Aronwald Robert Eisenberg 
791-1135 26 Journal Square 


Jersey City, N.J. 07306 
(201) 653-5159 


ww 
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6-22-76 

6-23-76 
06-28-75 
06-28-76 


Filed indictment and ordered sealed. 
Indictment ordered unsealed, 


Filed appearance bond in the sum of $15,°°0. 


Filed: (Unsecured) Personal Recognizance pond in the sum 
of $35,000. 
| 06-25-76 Filed proceedings pyest from Newark, New Jersey - 

_ Hon. Lawrence A. Whipple present- bail fixed in 

the sum of $15,000. surety and $35,000. P.R.B. 

07-01-76 Filed Govt's notice and affdvt. re: 75 Cr. 1194. 
07-01-76 Filed Govt's notice of readiness for trial. 
07-01-76 Deft. (atty. Robert Eisenberg) pl: ads not guilty 
Gail cont'd. Limits to include State of residnece. 


Filed notice of appearnace of atty. Robert Eisenberg. 
Filed documents forwarded by Dist. of N.J.- (Magistrate's 
proceedings) docker sheet & temporary commitment- 
6-24-76 ‘eft. released on bail. 
Filed Opinion # 44828-...Accordingly, Indictr.ent 76 Cr. 580 
is retunrned to Part I to be assigned to a judge,ecc. Bonsal,J. mn 
(over) 


B/W ordered, Knapp, J. 


Knapp, 


07-02-76 
07-20-76 


07-23-76 


oo 
bE ENTAIES SHOW, IN SECTION V. ANY OCCURENCE 


Eee NESS 
‘ V EXCLUDABLE MELA 


IV. PROCEEDINGS (continued) 

- (DOCUMENT NO er tte | ee 
| Deft. Konigsberg(atty. Frank A. Lopez, present) 

Defts. Proveazanc, Briguglio and Vangelakrs (Their 
| attys. not present) By consent atty. F. Lopez on 

on behalf of all defts. and attys. For re-assignment 
| Case assigned to Judge Duffy. Conner,J. » ‘ 
|Koinigsberg produced on a writ. . 

/-23-76 | Reassignment toJudge Stewart (ent 8-18-76) M/N 

9-95-76 |Fld. Deft. (H J. Bhitel) Pre-Trial Motions in behalf of | 
| Orders grenting pre-trial relief etd... | 

8-95~7 | Fld. Deft.-(A.P.) Memo of Law in support of ebove motion. 

9-07-76 Fld J.Edwerds Affdvrt. that Govt. dismiss Konigsberg!s thotion 
| brought on by the order to show ceuse dtd 8=93-76 | 

9=09-76 Fld C.A. Buthec-affdvt. in opposition to deft Konigéberg's | 
|motion brought on by order to show ceuse and in support of the -| 
imotion made by U.S. to dismiss Konibsbergs motion. | 

9-07-76 |Fld. J ,Sommerville Affdvt. thet the Court dismiss Konigsberg's 
_motion brought on by the order to show cause dtd 8-22-76. 

9-09-76 |Fld.-A E. Guoter Affdvt in>opposition to Konigsberg's motion 
brought on by order‘to show cruse end in support of the motion of 
the U.S‘ to dismiss seid motion. | 

9-0? 76 Fld L. Teylor Affdvt. in opposition to deft Konigsb re's 
‘motion brought on by order to show ceuse end in support of the 
‘motion msde by the U.S. dismiss Konigsberg's ry Ba 

9-02-76 |F1¢d. Govt. Memo to dismiss ‘ e deft. Konigsberg's Motion brought 
,on by order to show Cruse. Lo 


. 
09- 02°76 Filed Transcript of record of proceedings, dated %- Q- 7G ~ | 
9-10-876 Filed transcript of record of proceedings dt. 6/23/76 in the 
USDC, Trenton,ew Jersey. | 
9-15~76 Filed govts. memorandum of law. | 
9-15-76 Filed govts. affdt. of Wm. Ayonwald. 


9-17-76 | Filed govts. bill of partiulars. 


j 
| 
| 


9-17-76 | Filed govts. affdt. and notice of motion for adj. or trial from 
10/18/76 to 11/1/76 ret. on: Sept. 21,1976. 


3-22-76 Filed defts. reply memorandum of lew in support of pre-trial motims. 
9-24-76 | PTC held. Trial st fcr 10/18/76.  Stewart,J. 


9-27-76 “Filed gous. supplemental memorandu m oflaw. 
j-27-76 (Filed govts. supplemental affdt. of Wm. Aronwald. 
O-SK TE red Pier) a) eters eer i ea a Oe, 


of _ i 4 


ms sty . 
Doi7 ben Roeelipe cf teoc. 0 OF roceeditga, Cale? Fs 4+7e 
A. Coe ek ee, 


FINE AND REGTIFUTION PAYMENTS 
| HECEIP I NUMER I | _O.0 NUMBER i DAT} f RECLIET WUMBER 


bee 


580 (C-E.S.¢ ‘ U.S.A. vs. Vangelakos, George 


110A Nev. Civil Docket Continuation . 


ATE PROCEMDINGS ° Date Order or 


{Judgment Noted 


76 Filed Govt's affdvt. and notice of motion for an Order pursuant: to 
Rul¢ 8(c) of the Criminal rules of United States District Courts 
for. thy Southern District of New York directiong the sequestration 
of the jury during the trial of the above-captioned case. Ret. 11-1 
| 


76 | Filed Govt's memorandum of law in support of the above motion. 
pp 


-76 Hearing held in re. Statute of Limitations Dec.) Res .,..STEWART..2, 


! 
| 
1-29-76 Filed Opiniop #45311 Defts,. motion 
: 


to dismiss the indictment 
as timetbarred is granted). .)¢o Ordered 


\ @ 
Filed Two Envelones ordered 


by the court to be sealed 
in cashiers (elerks 


al and placed 
office) vault 


re! ey OFC ered aa. STR MART oT 
Filed Notice of Appeal from the dis Nissial 
I 


of the indictment entere 
on the 29th day of October,1976....Mailed 


Notice td deft. '& U.S. At gs 


Filed Notice that the original record record on appeal has been 
certified and transmitted to the U.S.C.A, 


|! Filed letter dated October 19-76, from Govt.to Judge Stewart. 
& 


Filed letter dated October 19-76, from Henry J. Boittel to Judge Stewart. 


‘ 
Filed transcript of record of proceedings dtd: October 25-76, 
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ATTORNEYS 


William I. Aronwald Maur‘ce Edeibaum 
791-1135 230 park Ave. 
New York,N.Y. 10017 
tele: 732-1300 


Pd 2 


2 
p] 
§ 
3 
a 
5 
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6-22-76 Filed indictment. B/W ocdered. Knapp, J. 
Indictment ordered sealed. 
6-23-76 Indictment ordered unsealed. Knapp, J. 


06-28-76 Filed appearance bond in the sum of $100,000. 
| 06-25-76 Filed proceedings sheet from Newark Hew Jersey~ 
' Hon. Lawrence A. Whipple present- bail fixed in 
the sum of $100,000. etc. 

07-01-76 Filed Govt's notice and affdvt. re: 75 Cr. 1194. 

07-01-76 Filed Govt's notice ofvreadiness for trial. 

07-01-76 Deft. (atty. Maurice Fdelbaum) pleads not guilty. Bail 
cont'd. Limits to include those set by Bonsal,J. in 
related case. Knapp,J. 

0/-02+76 Filed notice of appearancs of atty. Maurice Edelbaum. 

07-20-76 Filed documents forwarded from ths Dist. of N.J. 

(Megistrate's proceedings) docket sheet & temporary 

| ‘| commitment- 6-24-76 dett. released on bail. 

07 -@23-76. Filed Opinion #44828 ... Accordingly, Indictment WC: . 580 
ia ceturned to Part Lto be assigned toa judge,etc. Ronsal,J. mn 


(over) 


] 
| 
| 
Deft.Konigsberg(atty. Frank A, Lopez, Present) 
Defts, Provenzano, Brigulio and Vangelakos(their | 
attys. not present. By consent atty. F. Lepez on | 
behalf of all defts. and attys. For re-assignment. | 
Case re-assigned to Judge Duf fy. Conner,J. | 
Konigsberg produced on a writ. ‘ Tt 
Filed affuvt.of W.l.Aronwald,Atty.Jcint Strike Force in support| 
vf a Writ Ad Test. Ret.8-11-76,,. 
Reassipnment to Judge Stewart (ent 8-18-76) M/N 


Filed Deft. (1.3. Boitel) Pree*riiel Motions in behalf! of 
Defts A.Pravenzano. S$ Brizuglio, and Cc. Vengelaekos for 
Orders prenting pre-trial relief...etc. | 

Filed Deft. (A.P.) Memo of Lew in support of above motion. 

Filed John Fdwards Affdvt shat Govt dismiss Konipgsbere's motion 

brought on by the Order to Show Crease dtd 8-23.76. 

Filed Ciarenee A Butler bffdvi in opposition to deft Konigsber:'s 

motion Sroupht an by order to show cause rnd in support of the 
motion mrede by US to dismiss Konibsberg's motion 

1-09-76 Filed James Gomerville Affdvt. thet the @ourt dismiss Konipsberg's 
motion brought on by the Order to Show Creuse Vt 49°76. 

»-09-76 Fil-d Ave E Gunter Affdvt. in opposition to Kovigsbert's motion 
brought on by Order to Show Cause end in suppor of the motion of 
the lS to dismiss crid mo! ion, 

1 09-76 Filed Lrrry Teytor Affdvt 1n opposition to deft Konissbere's 
motion brought on by order to show cause and in susport of the 
matian made hv tie |) S diamice Ke forehero'te martian 

+07 76 Filed Govt. Memo to dismiss the deft. Konigsberg's| Motion Brought 
on by Order to S’ «+ Cause. 


| 


sl po ear ater . ; : nse T6 
““l¢ Filed Transcript of record of proceedinos, dated “/-3.-Tb 


-10-76 Filed transcript of reco:d of proceedings in the USDC, Trenton,New Jersey 
dtd.6/23/76. | 
9-15-76 Filed povts. memorandum of law. 
9-15-76 Filed govts. affdt. ofWm. Aronwald, 
9-17-76 Filed govts. bill of particulars. ' | 


a-17<76 Filed one sealed envelope ordered sealed and impounded end not » to 
be opened until further order of this court. Envelope cuntains 


transcript dtd. 9/2/76 (17paces). Stewart J. 2. celia > Um) 


9-17-76 Filed govts. affdt. and notice of motion. for adj. of trial from 
LO/46/76 to 11/1/76, vet, on: Sept. 21,1976. 


9-22-76 Filed defts. reply affdt. of Henry Boitel 
9-22-76 Filed defts. reply memorandum of law in support of pre-trial moti ons 


}-28-76 PTC held. Trial sct for 10/18476. Stevart,J. — 
9-27-76 Filed one sealed envelope ordered sealed and impounded and to be : 
i in Jashier's offi Envelope contains transcript of 

placed in vault in Jashier's office. Enveloy 
9/2/76 and 9/21/76. Stewart,J.. 
\ bl \ ns “ 1 
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PROCEEDINGS 


9-26-70 | Filed povts. Supplemental meme ange of law. 


"Oeeb*70 Filed | roves. “supplemental . affdt. o of Wm. Aronwald 
3-25-16) e ? al Salen Se ne vey nl oe : 


°° ie 


10-26-76 Filed Govt ' Ss a.sdvt_ 4 re ey Pe > of motion for an or der urauant cy 
| Rule 8 (c) of the Criminal Rules of United States District Courts for — 


e Southern District of New York directing the sequestration of the 
sili ea the trial of the — sapaioned case. Ret. 35, woe 


76 Hearing F21d in. Sz 
“motion to dismiss the indictment ee 


OMENS EMSS PVE SRR EEC a 
_ Filed Opinion #45311 Defts.. 
STEWART.J. m/n_ 


time par red is granted......So Ordered. 


ae Filed Two” eet ordered “by the “court. to be ‘seuled and placed 
in cashiers (clerks office) vault,,...So Ordered......STEWART.J. 


iled Notice of Appeal fpnom the dismissial of the indictment eS = 
aassMpiled notice to deft. 6 U.S. 


the. 29 th. samt pt October, 19/6. 


\ 


“Filed ‘letter dated October 19-76, from a Stewart. a 


“Filed letter dated October 19- 76, from Henry J. Boitel to Judge Stewart. 


+ sied arenas of record okproceedings dtd: October 26-76. ue oe 
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UNCED Sri DIS CAvIN " 1 
SOULHERN DISTRICL OF NEW YOR 
SU EN ee Net ele Do si teh i ata ead cay gn on Nagy ht x 
UNITED STATUS OF ANLERICA, 
7) ALS : 

ANTHONY PROVENZANO, : 
SALVATORE BRIGUGLIO, INDICTMENT 
HAROLD KONIGSBERG, and : 
GEORGE VANGELAKOS, 

76 Cr. S8O 

Defendants. ee E 


1, At all times relevant to the charges contained herein 


~ 


. defendant ANTHONY PROVENZANO was President of Local 560, 
International Bro") crnocd of Teamsters. ; 


2. Between the pericd on or about January 1, 1961 up to 


. ae tnelieatianr + Ven ne ‘ Wis f wer He ge i ie. wy 
SPA tee Fk ea Reem kek Ne a seas ‘ prise wy Avy Vay Ads eaarasy WUOtWwssaty wad 


secretary-Treasurer of Local 560, International Brotherhood of 
Teamsters. 
3. At al) times relevant to the charges contained 


‘Local 560, International Brotherhood of Teamsters owned 


ied the 
premises 707 Summit Avenue, Union City, New Jersey in which ig 
the said union occupied office space. Ep 


4. At ali times relevant to the charges contaived herein 


Anthony Casicllito owned a home in Kerhonksen, New York. 
f , 


‘ 
The Grand Jury ch 


1. Yrom on or about the Ist day of January, 1961 up to 
and ine ” on or about October 1, 1961, in the Southern District 
of New York, and elsewhcre, ANTHONY PROVENZANO, SALVATORE 
BRIGUGLIO, HAROLD KONIGLBERG, and GEORGE VANGELAKOS 


the defendants, and Salvatore Sinno and Edward Skowron, named 


herein as co-conspirators but not as defendants, unlawfully, 


wilfully and knowingly did combine, conspire, confederate and 

agree together and wit!. eazh other and with other persons to the 

grand jury known and unknown to commit certain offenses against 

the United States, to wit, to violate Tide 18, United States Code, 

stior 1201(a). 
2. It was part of said conspiracy that the defendants and their 
CO-CUNSpitdiUrs WOU aid Ui Uiewicday, woabelay aii 
f 


in interstate commerce from the State of New Jersey to the State of 


New York, Anthony Castelito, who would have been and was therctofore 
’ ? 


t 


unlawfully scizcd, confined, inveleled, decoyed, kidnanped, abducted, 
carried away and held by the said defendants and co-conspirators for 
ransom, reward and otherwise, that is, for the purpose of murdering 
the said Anthon;; Castellito. 

3. Among the means whereby said defendants and their 
co-conspirators would and did carry out the unlawful purposes of 
their conspiracy were the following: 

(a) ‘ne defendant ANTHONY PROVENZANO would and did 


request that the defendants SALVATORE: BRIGUGLIO and HAROLD 


KONICSBERG murder Anthony CastcHito. 
y 


(hb) dh 
agree to pay a sum of moncy to 
in return for defendant HAROLD 
murder of Anthony Casiellito, a 
defendant HAROLD FKONIGSBERG 

(Cc) The defendant AN’ 
offer to appoint defendant SALVATORE 


Agent of Local 560, 


return for defendant 


the murder of Anthony Cast 
defendant SALVATORE BRIGUG 
Local, 
(4) The defendant 
in order to facilitate the murder of Anthony 
defendants LAROLD KONIGSBIERG 
arrange 


KONIGSBE1 


New Jersey. 


solicit the agsistar 
murder of Anthony Cas 
(f) The def 
request that ¢ 
HAROI.D KONIG 


of Anthony Cas 


with co-conspirators Salvatoce Sii wel Ladlward Skowron 
Anthony Castcllite would 
of New Jerscy to his hon 
be murde-ved. 
(i) The defendants ANTHONY PROVENZANO, 
BRIGUGLIO, HAROLD KONIGSB 
and co-conspirators Salvatore Sinno and Edward Skowron would and 
did agree that co-conspirator Salvatore Sinno would ask Anthony 


Castellito to allow co-conspirator Edward Skowron who would 


A 


pose as a person on the "Jam", hercinafter referred to as a “lamst 


to usc the said Anthony Cast Yito's Ker sen, New York home as a 


“hide-out 


Anthony Cast 
Kerhon! New York hoin- 
(k) Co-conspirator Salvator 
Anthony Castcllito and 
Skowron 


Wron 


would an 


BRIGUGL IO 
Salvator 
(0) During the 
was being m 
HAROLD KONIGSBE 
Edward Skowron th Sfendant G t 1G] > would 
did dig a grave for the bouy of the said Anthony CasteJlito in the 
vicinity of the said Anthony Castellito's Yer! sen, New York 
hoe. 
(p) Following the murder of Anthony Castcllito the 


original plan of the defendants and their co-consy 


the body of the said Anthony Castellito in the vic inity of his 


Kerhonksen, New York home was aborte 
CRE VAT TC OT NNW Il) 

VANGET_AKOS, 

and Edward 

the said Anthony Castellito into 


it was buricd. 


In furtherance 
conspiracy, the 
an! caused to be 
m ti? Somer Distr 


1, On Or about Jonuary 5, he defendants AN TIIONY 


AVIS ae | 


. 


PROVEEN/ANO. and HAROLD KONIGSBERG in at 7 Summit A’ 


Union City, New Jersey. 


a em ee 

20 

Between ou 
196] the defendant 
in the building loc: at 707 Summit Ave 
New jcracy. 

3. Sometime in or 

SALVATORE BRIGUGLIO and 
home of Anthony Castcllito cat 302 Raldwin Avenue 


tW 


Milford, New Jersey. 


4. Aay, 1961 the d ts SALVATORE BRIGUGLIC 


), 


HAP OLD KONIGSBERG and GEORGE VANGELAi.CS met with co- 
conspirators Salvatore Sinno 2n Z<dward Skowron at 707 Summit 
Avenue, Union City, New Jersey. 

5. nM ry, 196] » defendant ANTHONY PRO 
met with co-conspirator Salvator: 

Union City, New York. 

6. On or about June 1}, 
PROVENZANO departed for West each, Florida from 
Newark Jntcrnational \irport, Newark, Ncw jerscy. 

7 On or about ‘uc 4 o »~-Onspirator Salvatore 
Sinno met with Anthe 
Avenue, Union City, New Jersey, 

8. On or about June 5, 196] co conspirators Salvatore 
Sinno and Fdward Skowron met with Anthony Castellito and travel] 
with him from Lodi, New Jere 09 Kerhonksen, 

9. On or about ] 


BRIGUGLIO, 


trevellod to 


; Y 
ia ie ae 
10. On or about June 5, 196) the defendants SALVATORE 
: BRIGUGLIO and HAKOLD KONIGSBERG lagether with co-conspirators c 
h Salvatore Sinno and Edward Skowron murdered Anthony CasteHito 
in Kerhonksen, New York. 
: 11. On or about June §, 1961 the defendant GEORG: 
VANGEIAKOS dug a grave in Kerhonksen, New York. 
Ne . 12, Oa er about June 5, 1961 the defcadants SALVATORE 


BRIGUGLIO, HAROLD KONIGSBERG, and GEORGE VANGELAKOS 


togeticr with co-conspirators Salvat 


ore Sinno and Edward Skowron 
“ transported the body of Anthony Castellito from Kerlion} cn, New | 
Cf os 


York to the State of New Jersey. | 
(Title 18, United States Code, Section 1201(c). ) 
COUNT TWO 
The Grand Ju-y further charges; 


That on or about June 5, 1961, within the Southern District 


Of New York. AN PHONY PROWON 


HAROLD KONIGSBERG, GEORGE VANGELAKOS, the defendants 


a unlawfully, wilfully and knowingly did transport in interstate commerce 


from the State of New Jerscy to the State of New York, Anthony ; ’ 
+2 Castcilito who had. the 
& 
¥ 


<< 


inveigled, dec od, kidnapped, abducted 


-retofore been unlawfully seized, confined, 
land carried away and held o7 


by the said defendants for ‘ansom, reward and otherwis a (tHAE AS 


for the purpose of murderine the said Anthony Castellito, 


(Title Js 


» United Statcs Code, Sections 1201(a) and 2.) 


aE MAR ROBERT Eo PSK i 


United States Atto 


UNITED STATES PISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


V. 


ANTHONY PROVINZANO, SALVATORE 
BRIGUGLIO, HAROLD KONIGSBEERG 
and GEORGE VANGELAKOS , 


Defendants. 


Before: 
HON. (CHARLES: &. STEWART, JR:., 
DISET ICE Wudae 
New York, New York 
October 26, 1973 = SHS a ene 
APPEARANCES : 
U. S. DEPARTHENT OF JUSTICE 
Organized Crime and Racketeering Seztion 


Southern District of New York 
BY? WILLIAM TY. ARONWALD 


MAURICE FDELBAUM, ESQ. 
Attorney for Defendant Provenzano 
BY HENRY J. BOITEL, ESQ., 
of Counsel 


FREDERIC €.. RETGER, JR. ESO. 
Attorney for Defendant Brigug]io 


HAROLD KONIGSBERG, pro se 


FRANK A., LOPEZ, FSQ. 


Assisting bLefendant Konigsberg 


} 
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THE COURT: Mr. Konigsberg, as I understand 
it, you have refused to let the marshals inspect your 
briefcase. 

MR. KONTICSBERG*s ‘That snot true, vour Honor. 

THE COUR. “Well. what is. true? 


MR. KONIGSBERG: Number one, I was carrying out-- 


they put the handcuffs on me, and here's the marks on me ; 


he made it so tight I could not move my hand. C had.to lug 
Chese things up, 

Number two, he came up here, and wanted to 
inspect, I gave him the bags, and told thin, "Do what 
YOu want." 

He insisted I open these bags for him, after 
abused me, grabbed me around the throat, thraw me 
against the wall, and I did not retaliate. 

I do not know how much more I can go, standing 
like a man, being called all kinds of names and abuse, 

If the marshals are going to continue with this conduct 
and the Court doesn't want to protect me, dismiss the charge 
and move me back to the jurisdiction where I came EYom: 
This nonsense about they can do what they want and they 
can seize papers, now papers have been S@17ed'. 
THE COURT: This is not a question of scizing 


papers, Mr. ‘Konigsboud: 
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MR. KONIGSBERG: ‘That is a question of whee 
happened the other day when I went to the hospital, the 
Bellevue Hospital. 

THE COURT: As you know, Mr. Konigsberq, I 
have talked to Mr. Butler; you were there. Mr. butler 
agreed that nobody wants to look at your papers. 

On the other hand, the marshals have a perfect 
right to inspect the contents of your briefcase for 
security purposes, just as they have the right co inspect 
the contents of any lawyer's who walks into this courtroom. 

MR. KONIGSBERG: I have no objection to that, 
your Honor. My objection is to the abuse. Tf. they: want. ce 
look at it, I will not stop them. I will only interfere 
if they turn around and try to take anything out of there 
or read anything. 

THE CGURT: All right. You understand what the 
rules are? 

MR. KONIGSBERG: The rules are simple, your 
Honor, that they have a right to inspect it. r don’t 
have to aide them in their inspection. If they want to 
inspect them, ine. Let him testify under oath and let 
me testify. This nonsense must come to an end. Last 
Thursday when I went to the hospital-- 

se COURT: All Fight; Mr. Konigsberg, as you 


i 
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of subjects. I am not going to deal with that motion 

now. I have referred it to Mr. Butler to get his comments 
on what you have alleged in your motion, and we will deal 
6 with it at another time, not today. 

All right, gentlemen, I have read your briefs 


on the motion for the statute of limitations, and I am 


Irepared to qive to the defendants a total of 45 minutes 
i I 


iso) 


10 | to argue the motions. I do not know how you want to divide 


| 
' 

! 

| 

| 

| that up. And Mr. Aronwald, you may have 30 minutes. | 
11 
| 

| 


mkj1 4 
ae 1 
know, you have filed a motion with me which covers a lot 
| 
| | 
| | 
| 
MR. EPDELBAUM: It is agreed, your Honor, 
| 
! 


' among counsel for the defense -- T have not consulted Mr. 


sig M 
| | 
a | Konigsberg, but since these motions on the statute of 
1 | | 
‘ | limitations was made on behalf of three of the defendants, 
ae | 
| 
a i Want to know. if i1t.is all right if I proceed first, your 
D 
\ } 
| Honor. 
(fam | | 
' ; 


THE COURT: ‘Yes, and, of course, my. 4S minutes 


i means to include all of the defendants. 


MR. EDELBAUM: 


i will bé as brief as F can, 


your Honor. 


right, Mr. Edelbaum. 


Your 


lionor, since you have read 


memorandum, and I assume that includes the Government's 


the replies, the letters, everything-- 


SOUTHERN DIsikiCl COURT KEPORTIRS. US COURTS) 
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THE, COURT: Yes. 
MR. EDELBAUM: I assume that this argument 
today is going to addresss itself mainly to the statute 


limitations question. 


THE COURTS Only “ihe statnte af Limit stians, 
MR. EDEL BAOM:) ADL 2ignt. 
Guage) Paden’ t) think=-well first Of ..a1 2.) we 
all must agree that this is a.case of first) impi-e¢ssion. 
understand that the Government has been unable to find a 


Case directly in point. We have not been ab) 


case directly in point. So this. 158 a case-.of 
impression. 
Our basic argument is that the statute upon which | 
the Government relies rests solely on the question of 
penalty. rf the penalty is gone, the statute 
where ti says it can be brought at any time. 
And Tt think by the fact, your Honor, that 
CONnGreSss, A LES wisdom, in 2972. following the decision 
of the 1968 case, which the Supreme Court had held the 
death penalty unconstitutional, when conqress cnacted 
eliminating in 1972 the death penalty, it recognized 


that \that would be constitutional - 


Conqreas had a right, your Honor, if they 


SOU FIILRN DIN C1 COURT REPORTERS. US COLRTHOIS 
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10 


1] 


14 


15 


, 16 


case was tried, was to he protected by the right. cf appeal 


LPeverse. 


27 
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to, to put a saving clause in that section, Saving all 
cases prior to the enactment of the statute. 

lHiow unequitable it would be, your Honor, for it 
to be found now that somebody who commits a crime today 
could e prosecuted--could not be prosecuted ten years 
from now, but if this indictment, under the reasoning of the 


prosecution, was founded not today but then years from 


. 
now, despite what happened in 1972 when congress enacted it, 


we could be prosecuted. 
You know, your Honor, the thought that strikes 


me, what would be equitable in this case, there was a 


on (AO 


when the Government had no right of appeal, when an indict- 


ment was dismissed. 


Your Honor recalls that in your long experience 


I refer over the years when a ciose question 
i 


of law came up, where it was a case of new impression, that 


the Judge, and I say rightfully so, so that an injustice 


‘ 


would not be done to the Government, would always resolve 


in favor of the Government, realizing that while the 


Government had no right of appeal, the defendant, if the 


. 


. 


And if the Judge was wrong, the Appellate Court would 


But we are in a different situation now. And 
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mkj1 
this is what I say would be the most equitable thing to be 
3 done by your Honor. 


4 If this case is tried, your Honor, it is 


5, | going to take a number of weeks to try. And let's assume 
6 | there is a conviction, your Honor. A lot of money will 
7 || be spent in appellate processes by t defendants. 
8 Wouldn't it be horrendous, your Honor, to go | 
9 through all of this, if the Appellate Court should agree 
J P} | 
10 with us that this case should never have been brought 
11 || because of the statute of limitations? Is there any 
i | 
% | | 
122 || way that anybody could make a defendant whole for what 
| e } 
| | 
2 «Wo he anes throvah durina a trial where he has to defend? | 
| | 
14 Now, this is not a case where they have a good 
| 
15 || case, a top case, an iron-bound case. This is a case lé€ 
ti 
| ee | | | 
146 || years old, where the principal witness, we are informed, was | 
i 
I mie é . | 
17 ! a participant in this case, an accomplice whose testimony 
} | 
is || has to be scrutinized with great care by a jury, and where, | 
| | 
' } 
19 || despite the fact, despite the fact that the principal | 
\ ae 
a ke ie | | 
20 | witness was allegedly involved directly in the crime, allegedly 
| 
21 |} knew where the body was buried-~-and we are told that they 
| 
2 || don't know where the body is, that searches have been made, 
| 
i | 
i ; . , , | 
3 | «not even the slightest evidence of bone, a skeleton, nothing 
\: | 
| has been ascertained. | 
Now, Judge, TI am getting down to the bottom ls 
| 


Ma MiLLiLe 


iMod 


mkj1 
and I don't want to burden your Honor; the bottom line I 
want to get down to is this: if your Honer should recognize 
that this is not a frivolous agrument that we are raising-- 
and I think the fact that your Honor set this down for 
argument, you have recognized that it is not frivolous: it 
is a case of first impression, and a case which, because, 
for instance, of Judge Hand's decision, we have to 
recognize that Judge Learned Hand was probably one 
greatest legal scholars; in my generation, that we 
had in this district, in this country. Surely his decision 
or his thinking should have great weight. 

So what I am suggesting to your Honor, if you 
should dismiss thie indictment on the ground of the statute 


of limitations, look what could happen. The Government 


has a right of appeal. It could be expedited. We could 
% 


Se 


have a decision in very snort time, and’ knowing, your Honor 


how Judge Kauffman has put down a rule how appeals have 


to be expedited, we would have a very quick decision on 


this, whereas the defendant, as a matter of right, cannot 

appeal. The people have, as a matter of right, to appeal. 
So I say to your Honor, in al} justice, what 

Should be done, not cause--there is not a question of a 


speecy trial anymore. If your Honor dismisses the indict- 


ment, there is no question of rushing this case to trial 
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| because of Mr. Konigsberg's situation. 
I say to your honor, in all justice, that is ; 
3 
what should:be done, and then we have a decision. 
4 
5 If the Court should say that you were wrong, the | 
v 
oe 6 Government was right, what harm has come to the Government? | 
| | 
4 16 years. But if your Honor should deny our motions, look | 
8 at the great harn that could come to these defendants, if | 
} 
9 || the Court should say that your Honor was wrong. 
So 1 respectfully ask your Honor to consider | 
this.-case--I am not going to beat a dead horse. We have 
t 
briefed--I know I have breifed with my associate, Mr. Boitel, | 
| this question very, very theroughly, and when your Honor | 
| 
tells me you have read it, that satisfies me, your Honor. 
That satisfies me that you know what this is about. 


I am not going to stand here and repeat what 


it in our briefs. That would be wasting your Honor's time. 


But what I wanted to bring out, your honor, what I have 


just said to you is that justice requires that this indict- 


ment, for the reasons stated, should be dismissed at this 


time. 


Thank you, your Honor. \ 


THE COURT: Thank you, Mr. Edelbaum, 


All xvight, Mr, Ritger. 


MR. RTVGER: Yes, Sir. 
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May it please the Court, I won't belabor this 
issue. I think your Honor has certainly had the benc fit 
of excellent briefs, and I would like to adopt what Mr. 
Edelbaum has said on behalf of his elient; on behalf of Mr, 
Briguglio, JI think this, sir: we have real ly gotten down 
to a very, very basic question here of interpretation, and 
the statutes which we are dealing with, of course, congress 
has indicated clearly it no long sees fit to impose a 
death penalty. 

Regardless of what the Supreme Court has done 
previously, congress acted of its own volition to eliminate 
the clause, the provision for the penalty of de:zth under 
any circumstances. 

There has been, in accordance, in the last few 
wecks, a case in New Jersey, State versus Zarinsky. State 
versus Zarinsky, of course, was decided in an eatirely differ 
ent climate. The State of New Jersey had not seen fit to 
bh tbitnde- che death penalty provisions from its statutes, 
although the Supreme Court, of course, of the United States 
has effectively removed their effect at this time. 

The Court, the Appellate Nivision, in State 
versus “Zarinsky, dealt with a problem similar to this, but 


not the same, because, first of all, as I have Stated, the 


rc 


State of New Jersey, the legislature has not seen fit to 
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eliminate the death penalty. Secondly, 


with an out and out homicide charge, not a 


The Court said, in dealing with this homici 


Jersey, in dealing with statutes of limitat 


Jeqislature made an exception for crimes pu 


death. ese extremely serioug crimes were 


insulated by time. 


The Court further in that same 


that while the statute of limitations shoul 


5 


interpreted in favor of repose, its applica 


consonant with the intent and purpose of th 


ie thn ianieclatjve purnace whieh cantrale 


So here the congress of the Uni 


clearly indicated what its 


state of New Jersey, on the other hand, has 


that the Court in Jersey, it submitted, 


and say that since the legislature has not 


per se, the imposition of a death penalty f 


off the books, then the statute of limitat;3 


very serious offense should 


apply. 


In fact, just the opposite--the 


limitations should not apply. 


In here, in this case, 


congress 


have said, has acted so we are face to face 
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opinion 


d 


legislative purpose 


1] 


they were dealing 


kidnappince stitute. 
New 
hat the 


inns, 
nishibLle 


never to be 


said 


be 


liberally 


tion must be 


e law giver. It 


ted States 


is. The 


not acted so 


Sit back 


could 


acted and sinc 


or 1 
this 


ons for 


statute of 


again,Oas I 


with this basic 
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issue: 


after, 


ad 


time it 
provision prohibiting 


carry forward to a point where later the statute 


10 


1] 


18 


23 


2A 


of 


answer to that is clearly no, it cannot. | 
prosecuted, is the one which must govern. | 
the capital aspects of the kidnapping statute in 1972, the 
indictment coming years later, the indictment. b2inq for an | 

; 


offen: 


invalid. It is beyond the term provided for of five ye 


and also in oral argument concerning the Government's 


a lat 


but <¢ 


Court 


that 


in the 


limitations is amended? Noes that or can th.ut offense 


be punished no matter when it is uncovered? I think the 


Se 


motion that a 1962 offense could be prosecuted and 


punished at any time. Then we would be placed in a position | 
| 
! 


Cr 


he 


i 


is 
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oes an offense which is committed in 1962, and at the 


was committed had no statute of limitations 


any time there- 


its prosecution at 


. | 
The statute in effect at the time tnat it S | 
| 


| 

] 
Here, because of the action of Congress eliminating 

| 


which was committed in 1962, the indictnent is | 


statute of limitations. 


There has been some discussion in the briefs 


in the case of Bridges versus United States, where 


offense would be barred by a statute of limitations, , 


ecarlier offense could still be prosecuted. ‘The 


> 


n Bridges dealt with that quickly and said that 


an impossible result and une not dictated by the 
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statute. 


position of 


limitations 


offenses 


dismissal. 


would concur 


co-counsel. 


standing, 


decision 


However, 


was just 


has been 


i statute 


please, 


Therefore, 
defendant Briquglio 
nrosecution 


charged indictment 


Eisenberg. 


-ISENBERG: 


mention, 
speaking counsel 
Zarinsky awaiting word 


New Jersey Supreme Court as ultimete 


binding upon 


.egislative statement the 


question 


pointed out before, Congres: 


neglected intentionally, include 


of limitations statute 


respectfully-- 


Aronwald 


hisenberg, 
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position. 
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distinction 
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matter. 
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murder 


statute 
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that Congress has acted, yes, but the savings clause, the 
general savings clause changes that. 

MR. SLSENBERG:. Your, Honor, 1 would. refer 
respectfully to the second, brief on behalf of the three 
co-defendants, which I think speaks more eloquejtly on the 
subject than I could... 1 think. there is a valid distinction 
between the savings clause as relates to a repeal, a 
legislative repeal, and that of a repeal under a holding 
of unconstitutionality by our United States Supreme Court, 
and I think. the main, case cited in that brief is clear and 
is dispositive - that point. 

Your Honor, for. the Government to rely wpoon | 


an unconstitutional aspect of the statute is directly 


contrary, I subn.it, to the fundamental «proposition that an 


unconstitutional act or an unconstitutional part of an act 


is not law for any purpose, cannot confer any right, cannot 


be relied upon as a manisfestation of legislative intent, 


eertainly not in this case, and in) legal contemplation,is 
inoperative as if it had never been passed at all, and 

that is fundurcntal to our law, and I would respectfully 
cite at this time Norton versus Shelby County, 118, United 


from which I paraphrased, G6 Supreme | 


Court, li2l, and several other Supreme Court cases which, 


Pod 


if your Honor wants, {£ could submit in writing. 
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12 


13 


14 


15 


16 


17 


18 


stom 


19 


21 


: 22 


Your Nonor, J think there is no -question-- 


THE COURT: This line of cases is to what 


effect? 


MR. ELSENBERG: That an unconstitutional aspect | 


of a statute, your Honor, is not law for any puryposec and 


cannot be controlJing in any way. 

Once the Supreme Court in Jackson held that the 
death penalty provisions of the kidnapping statute then in 
effect was unconstitutional, it is unconstitutional ab initic. 


Tt is unconstitutional for any purpose whatsoever, and no 
i ’ 


weight, no legal reasoning can be based on any unconstitutiona 


} 
i 


‘aed 


provision, and that is what this line of cases stands for. 
I think it stands for it on all fours. 

Your Honor, I breifly mention that kidnapping 
has been held-- 

THE COURT: So that it was unconstitutional 
back an: 19O.. 

MR. LLISENBERG: That provision, the death 
penalty provision is, in effect, unconstitutional in 1961, 
although whether or not the Court will make Jackson retro- 
active is a second question. 

MR. EDULBAUM: Lt dad. 

MR, EISENBERG: I believe it qgjqin that context, 
your Honor. 


1 would al: Say that our courts, the 
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Circuit, in United Statcs versus Hoyt, 451 Federal Second 
970, 1971 decision, held that kidnapping can no longer 
be treated as.a capital offense. 

Now, the statute of limitations, your Honor, 
and I think learned counsel for the Government would agree, 
is a procedural aspect; it is not Substantive, it ds 
procedural. 

The words of the statute, the non-statute of 
limitations, if you will, states that in cases punishable 
by death, there should be no statute of limitations, 

Our Court has held that this is no longer a 
capital case. This is no longer a case punishable by death 


because that provision was unconstitutional. It is un- 


constitutional now. It was unconstitutional at any given 


point during that decision. 

And with those few addendums, your Moner, (1 
would rest my arguments. Thank you. 

THE. COURT: Thank you. 

All Page) Mr. Lopes, Mr. Konigsberg. 

MR. KONSGSBERG: Good afternoon, your Honor. 

Your Honor, we live under a constitutional form 
of government. A constitutional form of government consists 
of three branches, the executive--I mean the legislative 


first, the executive second, and the judicial third. There 
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is no question that the constitution is clear when it says 
all legislative power herein granted. shall be vested in the 


2 


Congress of the United States which shall consist of a 


Senate and Wouse of Representatives, 

Now, there cannot be any question that in 1972 
the United States Congress had repealed the deati penalty, 
as to, kidnapping, auto the section that we are indicted 
under, and now when you read the law, the sections of law 


14 


inv fitle 10, Ul Se Code, 328), and 3282, 16 ds.¢tear, the 


language of Congr:::s' intent and desires. lt. states 


clearly in 3281, capital offenses, “An indictment for any 


limitations, except for offenses: barred 
law existing on August4, 1939 5" 
Now we come to the next statute, 3232 
not, capital. Le Stetes. very cleanly, (1B, Cont as otherwise 


expressly provided by law, no person shall be prosecuted, 


> 


tried or punished for any offense. not capital’ unless: the 
i 


indLetment LS) founn or the information Ls instituted within 


five years next after sucl offense shall have been committed, 
as anended September 1, 1951. 


Wow, if Congress. has sole wer to make 


law, and it has been their wish to say from now’én 


kidnapping will not 2 a. capital offense, therefore, we 
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2 | fall into the Statute 3262, where the Statute of limitations | 
| cg 
| 
3 is five vears. 
| . . . . 
4 i Now it has been more than five years since this | 
| 
| ; : ; i 
5 || crime has happened. Therefore the statute of ] imitations 
| | 
| i , ; ‘ i 
6 | attaches to this indictment. 
\ 
77 In relation to the case that Mr. Aronwald has 
F | 
8 | brought to the Court's attentior in State versu; Zarinshy, 
| 
a4) ; . : ; | 
9 | Of course, that case has not been settled in its finality. 
| | 
10 | The court is Still retains ng jurisdiction, as best I can | 
| | 
oe | | ; | 
1} find out, and in that case, the legislature « f that state 
! 


j 
| 
j » a ‘ ‘ ‘ ‘ | 

12 I did not find it necessary or at that point in time or this 
! 
| 
i Me ‘ ; { 

Y | eae we EA he Repl ihe teathy « iad te. 
| | 
1 . . + 

M4 | in, Laght. of that, this case is completely Opposita 


. 


15 to the issues at hand ‘ Here we have Congress, who passed 
| 
1a 16 | a law stating what they wished as to the statute of limita- | 
! 
ae | 
7 tions, and five year limi tations as to capital of fenses H 
; 
I} 
) i} a ™ . . } 
8 | and non-Ccapital offenses. We £411 into the non-capital 
{i 
i 
{ e | 
| offense, | 
} | | 
20 || New, in Jackson, of course, you know the Supreme 
HI 
I 
21 | Court dealt a death blow to the death penalty and no longer | 
1 | 
Hy ti 
} 


j the death penalty as to kidnapping is in 


X1lstence, You | 


“ake that int consideration and bear in mind that the 


| executive branch Only has the duty and Obligation to enforce 


‘. 


Passes, not to abuse 


; 
! 
1 and uphold those laws that Congress 
j 
} 
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The Government cannot in good conscience allow 
be allowed--I mean, the Court in good conscience cannot 
be allowed to let the Government reap benefits chey are 


entitled to bee n effect it is a wrongdoing 


of the Government. 


The Governme has not acted in cool 


other thought in mind here 
in relation. that, t ‘Our is final arbitrator 


our constitutional 


CONS che St. dimportan ‘boment, that 1 
Court denies the Gov i@ right to prosecute thi 
case because they do not, fall within the framework 
statute of limitations as stated in 3282, then they wi 
have an opportunity 
If you now permit them to reap the bencfits 
of their wrongdoing, or their bad judgment or their bad 
view, we don't have that right to appeal until such time 
as, god forbid, that we become convicted in this 
and ih light of th: this Court to deny the Govern- 


ment the right 


of the doubt, permit e 4 thie 


ir 3J8sues, 
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and then we will have at least a full judicial] 

picture here and the Court can move Torward with a tiial, 
if the Courts above decide that the statute of Limitations 
docs no. attach in o1 

I think you, your Honor. 

THE COURT: Thank you, Mr. Konigsbercs. 

MR. LOPEY: Your Honor, just may I add cne 
thing. er. Konigsberg also joins--1I make the application in 
his behalf--in arguments of co-counsel and any applications 
they have made addressed to the Statute of limitations. 

THE COURT: Thank you. 

Mr Aronwald. 

MR. EDELBAUM:  } f Just add one word? 

THE COURT: er. My Rdelbaum. 

MR. EDELBAUM: A number of the cases cited 
our brief say that when there is a question of doubt 


the statute of limitations, it should be resolved in the 


| 
| 
favor of lenity, in favor of the defendant, all of the 
} 
! 


cases, and that was why one of the reasons TI suggested to your 


Honor the course that should be taken by the Court in \ 


i VIEW 


of this case of first impression. 
That is all 1 wanted to say. 


THE COURT: All right. 


MR. ARONWATLD: Your Honor, of course, let 


We 
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that in view of the very extensive briefing thac has been 
done with respect to the issue before the Court by adil 
Sides, it is not my intention to go into reiteration of 


the points T have made. 


Hlowever, very understandably, if. th.; Court shoule 


have any questions concerning any of the things that 
Government has set forth or advanced in the bricfs, 
would be most happy to answer them. But gettin; to some 


the things that have been said this afternoon: I don't 


quite agree with counsel for the defense that this is a 


case of first impression. I think, clearly up. te. a short 
weriod of time ago it was a case of first impression, but 
I think the Zarinsky case is an imporcant case, and while 
clearly under the doctrine of stare decisis the State 
appellate Court in New Jersey is not binding on this 
Federal Court. I suggest to the Court that the Zarinsky 
case is extremely important because it is really on all 
fours with the case here. 

There have been attempts made to distinguish 
“Zarinsky, the most noteworthy of the quote, unquote, 
distinctions have becn ad advanced by Mr. Ritger this 
afternoon, and by other counsel, that in Zarinsky there 


was no amendment of the murder statute upon which the 


defendant was being charged. 
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9 | Now that is true, there was no amendment in | 
3 that case. There most certainly has been in 1972 a 
4 | amendment by Congress of the Federal Kidnapping Act here. | 
} 
| 3 : : rai | 
5 | Secondly, the charge in Zarinsky was a straight 
| 
6 murder homicide charge. ‘This is a kidnapping charge. 
7 I submit to the Court that both of those 
| 
8 || distinctions are destroyed of any merit whatsoever. 
| 
q il ; ; 
9 First of all, insofar as the fact that Zarinsky 
10 was an out and out homicide charge and this is a kidna »pin 
J Ppping | 
| 
‘ . ; | 
ll || charge, that begs the issue. The answer is both were 
| 
12 || capital offenses. 
I | 
13 Indeed, until we even go further, Zarinsky | 
14 || dealt with the homicide of an individual, and although this 
| 8 
IS || is a Kidnapping Act violation the indictment char es, and | 
I : 
| 
16 || the Government would be permitted to prove at trial that 
| 
17 || the kidnapped victim, Anthony Castelleo, was kidnapped | 


solely for the purpose of murdering him and that he indeed 


was murdered. | 
| 


is concerned,! 


20 | Insofar as the amendment distinction 


I submit again, your Honor, that begs the issue. The issue 


in this case very simply is as follows: it is not the 


Congressional intent that governs at the time that Congress 


amended the Kidnapping Act in 1972. Congress clearly 


evidenced its intent at that time as a result of Furman, as 
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a result of Jackson, to take out the death penalty provi-~ 
sions of the Federal Kidnapping Act. 

However, that intent only applics to any 
violation of the Kidnapping Act which would occur on or 
after the effective date of the amendment, that 15 to Say, 
clearly for any viclation of the Federal Kidnapping Act 
which occurred on or after the 1972 amendment date of 1201, 
it would be governed by the traditional, standard, five- 
year statute of limitations. 

But that does not resolve the issue before the 
Court, and the issue before this Court is what was Congress‘ 
intent at the time that the predecessor Kidnapping Act was 
enacted? What was the intent of Congress that was in effect 


as a result of that statute at the time, as the Government 


alleges, Mr. Castellito was kidnapped and murdered? 


is the intent that controls. That is the 


That 


intent that is important, not what Congress' intent was in 
Lg72; 


Indeed, although counsel was arguing that had 


Congress wanted to preserve the statute of limitations set 


forth in 3281, that vs no ‘statute of Limetations,. that: 


Congress should have enacted specific savings clause 
language. 
Honor, as I have 


I reject that aryument, your 


| 
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pointed out in my brief. Congress was under no obligation, 
especially in light of the language set forth in the general 
savings clause, to enact specific savings clause language, 
when it amended 1201. Congress, as the ultimate lawmaker, 
should understandably be presumed to know that the general 
savings clauses literally applied, and as the Courts 


have interpreted it, Warden v. Marrero, cited in our brief, 


specifically states that the repeal of any statute shall 
not have the effect to reiease or extinguish any penalty, 
forfiture, or liability incurred under such statute unless 


the repealing act shall so expressly, and such statute shall 


be treated as still remaining in ( for 
Sustaining any proper action or prosecution for the enforce- 
ment of such pernalty, forfiture or liability. 

Indeed, most respectfully, your Honor, had 
Congress not intended that 3281 would govern al] prosecutions | 


for violations of the Federal Kidnapping Act occurring prior 


to the amendment, then under the very language of the gencral 
Savings clause, Congress was obligated to exclude the 
amendment from the language of the savings clause. 

Just repeating it again very briefly, the 
repeal of any s -ute shall not have the effect on release 


Or extinguish any penalty, forfiture or liability incurred 


under such statute unless the repealing act, that is the 
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amendment, shall so expressly provide. Congress, by not 
cifically providing for non-savings clause language in i' 
amendment of 1201, reaffirmed the applicability of the 
general savings clause to the predecessor statute. 

And, your Honor, with respect to thit, as we 
have indicated-- 

THE COURT: (It ‘Says, “Shall not ret 
extinguish any penalty, forfiture or liability, 
guess the word that we concern ourselves with is penalty, 
fight? 

MR. ARONWALD: hy thank the word we 
CUE is 
is "liability." When the defendants committed the crime 
that they are alleged to have committed, they incurred 
liability under the statutes in force at that time. The 
liability was prosecution. They were subject 

a result of their act. 

THE COURT: That hasn't been repealed, 

MR. ARONWALD: NG) Sit. 2 has not. It has 
not been repealed What we have here is you have a situa- 
tion where-- 

THE COURT: ) The only thing that 


change the penalty. 


MR. ARONWATD 3282--no, 3282 just provides 
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for the five-year statute of limitations. Congress, in 
amending 1201 in 1972, rendered it a non-capital off«nse 
for all purposes, including the purpose of applicability 
of which statute of limitations would apply. 

The Government does not argue~-the Government 


concedes that as of the effective date of the amendment of 


‘ 


1201, any violation would be governed by the five-year 
statute of limitations. 


The issue here is what effect did that amendment-- 


one of the issves is what effect that amendment in 1972 had 


on the viability of the predecessor statute from prosecution' 


standpoint. 


We claim, in the light of the general savings 


clause, that this prosecution is a viable one, 

In fact, your Honor, I don't really think 
anybody would seriously question the fact that the real 
issue to be decided here is not what effect the amendment 


had on the predecessor Statute, but more important] what 
Y» 


effect did Jackson have? Jackson was the case that knocked 
out the death penalty provisions of 1201 as being uncon- 
Stitutional. 

The real question to be decided here is not 
what effect Congress' 1972 amendment had cause, most 


respectfully, I submit the general savings clause resolves 
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in the Government's favo: 
; 
The real question is, what effect did Jackscn have 


on 1201, and with respect to that, we have advanced to 


the Court the proposition that it has no effect insofar as 
3281's applicability, that is © no statute of Jimitations 
statute to this charye, and reason is a simple one. 

As we pointed in our brief, and as th 
Court said in Zarinsky, what you have hers 


‘ 


classification for convenience purposs 


did in enacting 3281 was they provided that any 


offense, an nsec punishable by death, would 
barred by y statute of tations, such 
Congress was doing was they were r« 
kcation theory, capital offense, offense 
punishable by death, in other words to avoid having 
speall out each and every substantive statute which 
subject to the death penalty. 

Indeed, as the Court said in the Zarinsky case 
your Honor, the unenforcability of the death penalty has 
not. wiped the statute off the books. ‘The unenforcability 
of the death penalty provisions of 1201, as a result of 
Jackson, did not wipe the statute off the books, nor did 


render it a non-capital offense. It remained a capital 


offense for cach and every purpose subject to the 
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constitutional infirmity of the death penalty, and 


interesting to note that in Jackson the Court did NO t 


say there was anything wrong with the death penalty, per 


SC. 


What they were troubled with was, as 1201 was written 


at that time, the only way that a defendant CONVIeE ted) Of 


violating 1201 could be sentenced to death was if he was 
tried by a jury, and they were concerned about the con- 


stitutional conflict between the Fifth and Sixth Amendments. | 


It was Furman that indicated that there may be 


something inherently wrong with the death penal ty,. and 
as we have said in our brief, it is submitted by the 


Government that that was the xeason that in 2972 Conaress 


amended the statute to exclude the death penalty provisions 
altogether, 

i submit to tle Court that the language in 
Zarinsky is 


especially compelling because of the issue 


raised here 


In Zarinsky most particularly, your 


Honor, 


the 


Goure the o£ 


while 


sald, Statute 


limitations should be 


liberally interpreted in favor of repose, its application 


must be consistent with the intent and purpose of the 


law 


Givers 


It is che legislative purpose which Controls. 


Clearly, the legislature intended to insure that crimes of 
the most serious class would not escape prosecution by the 
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death was 


mere passage of time. 


a convenient 


29 


The phrase, offense punishable by 
means of identifying the seve:ial 


offenses to be included in the exception for which the 


| 
: 
| 
| 
| 
| 
| 


death penalty was or would be provided in other sections 
6 | v£ the criminal code. And the Court cencluded, it is one 
* es i 
a thing to suspend the imposition of the death penalty for 
| Set 
| constitutional reasc .s, but this affords no reason fo.i' 
s frustrating the legislative will by stating its additional 
| 2 2 =| 
; ‘ | 
10 | 7 | 
| sanction against murder, namely the relentless prosecution | 
{ 
i} | 
ll il ’ Te: ' | 
| of that crime without limitation in. time. 
| 
12 | ee | 
| Now, 1am our briefi, your Nonor, we cited the 
\ 
2 I 
Watson. case. Ane WOULSON CaSe)-1S important, Lt think, ror | 
| ' | 
| 1 
u | , hoe Sa | 
| One reasom. In Watson, the Court stated that despite 
| | 
| ‘ : Be . 
IS | Furma v. Georgia, and implicitly despite Jackson versus | 
" | United States, the effect of Furman was not to reépeai the 
i | 
i | 
‘ a : . ; er 
@ | substantive statute which contained death penalty provisions. | 
a | 
\| : : 2 : eat ‘ : ‘ | 
1 oAnd quoting from the Court's. opinion, in.a vory..diteral | 
| | 
9 |} sense the offense defined in Section. V1) is). staid )a | 
‘ 
ue capital crime. The state still authorized the. imposition : 
| | 
| | 
9 | : 3 5 P ? : H 
a1 | of the death penalty, and Congress has not repealed it. | 
| } 
22.4 ae : 
di | Ihe same logic applies here. Jackson. could | 
" | 
ad PP | . ‘ P ‘ F | 
| mot have had the effect or wiping out the kidnapping statute. 
H 
24 en oh | 
Indeed, in Jackson, the Court very carefully pointed out 
| 
m4 te : Mila 
| that the scope of this ruling was directed only with 
j 
| i 
| ' 
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respect to the constitutional dimensions raised as a result 
of the death penalty provisions in L201, bit as sa Pructical 
matter, the Court in Watson said that the offense stil] 
remains a capital] offense, subject to all of the other 
Statutory benefits, statute of limitations included, which 
relate to capital crimes. The only difference is that a 
defendant can no longer be sentenced to death because of 

a constitutional infirmity of the death penalty provisions 


as it was enacted in L2Z201.5 


Now, counsel say or advanced to the Court today 


that the only equitable result at hand is to grant this 


Goverament te gaek jit. Lights of 
appeal within the Second Circuit. J think that overlooks 
this Court's ability to make a rational, intelligent 
determination as to the merits or demerits of the issues 
raised. 

In addition, I think it also overlooks the fact, 
especially after 16 years, the Government has a FVeghe fo 
have these charyes litigated , the Government has a PLE ito 
have this case tried as quickly and as expeditiously as 
possible, and, if for no other reason, that Any farther 
delay could only further prejudice the Government's case 


in view of the fact that this crime occurred 16 years ago 


and witnesses will be required to rely on recollections of 


SOUTHITRN DIsiciCl Cotiagr REPORTERS, US COURTHOtISy 


v2 


mk) 1 3] 
events that occurred 16 years ago. And more importantly, 


your Honor, I don't think that is the way practice in this 


distvVict and ion thds circuit is to be carried out. 


|| Assuming the Court were to grant the motion, and | 
J | 
| 
6 || assuming we were to yo up to the Court of Appeal: as | 
| | 
7 counsel suyygests, and assuming we were to prevail, what 
8 | that means is we come back before your Honor, we try the 


9 || case, and assuming there is a convictien, the defendants sti 


cl ata cites ceat 


10 | have a right to appeal on other issues that might or might 

| | 
isi not be raised during the course of the trial. \ 
12 |! I submit to the Court that the only thing to | 


2 Wo he accomplished hy this Court arantina the motion so that 


i 
| 
4} the issue can be resolved by the Circuit Court of Appeals 
| | 

15 |} Yrather than by your Honor is to furt‘er delay the ultimat. a 
prosecution of this important case. | 


17 THE COURT: Well, I can assure you, Mr. Aronwald 


indeed counsel for 


adn the defendants, that I am not going 


19 to grant this motion just to provide for a review by a higher | 


Court. 


MR. EDELBAUM: E did. not say-that< lr den*t want 


your Honor to infer that. 


THE 


COURT: I did not suggest that you did, Mr 


Edelbaum. lt will decide this motion the way I think it 


j should be decided, selely on the merits-- 


SeHEEEEE RIN bot 
epee panna sa tae ET | 


i COURT KEPORTIAS Us 2) Uk 


MR. EDELBAUM: ft an. sure of that. 

THE COURT: --which have been put to me. 

MR. ARONWALD: In closing, your Honor, I think 
basically the Government's position is that the statute of 
limitations is not the procedural benefit Cype, statute, such 


as the right to’a list of jurymen, a Fright to counsel, the 


right to bail. Those all directly relate to thc defendant's 
absolute right, and it it interesting to know, as we look 

at the legislative history of those statutes, it 

that the reason that Congress enacted those Statutes was 


because of its abiding concern that before any person be 


‘ N 7 ae | & } t +4 . rin ee et aah | yy Ve i 
pun ov Uceu ike Maeve. lod Given, CVvex ¥ SCO LVAD. Gpepra SED | Ly 


to defend against. the charges leveled against him.) whdis 
same intent does not underlie the statute of Limitations. 


With respect to crimes which are defined as 


capital offenses or offenses punishable by death, those are 


crimes which traditionally have been viewed as the ultimate 


crime, the most serious type ciime. Those in for which 


the public's right and Congress’ right are best preserved 


by providing for there being no bar to an srosecution 
i q J I 


io 


because some date is reached, be it three years, five 


These are crimes for which, in the language of 


h 


~ } 
SP 


y. the public's interest is best served by promoting 
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the relentless prosecution of those crimes regardless of 
when the prosecution 1s undertaken. 

It. does not seem to me, your Honor, that the 
Government should in this case be penalized because a 
fortuitous event, which occurred several months «ayo, 
namely the revealment of evidence which was not therectofore 
available to us, because that fortuitous event happened 
six months ago instead of in 1964 or 1965, should render 
this prosecution void. And most respectfully, your Honor, 
I submit to the Court that based upon all of the reasons 
advanced by the Government in its memorandums of law, 
clearly Congress' intent was that this prosecution should 
not be barred under the five-year statute of limitations, 
and I base that upon the authority and the statutes in 
effect between the time this crime was committed in 196] 
and 1972 when Congress amended the statute, and indeed, 
I submit again that had Congress intended the opposite 
effect of the general Savings clause, then what it was 
required: ta in the 1972 amendment was to specifically 
state that the savings clause would not apply 
crime committed prior to the cffective date. 


MR. ERDELBAUM: Your Honor, may I impose 


the Court to permit Mr. Boitel, who prepared these papers 


ike i 


just to address himself verh shortly to the question of 


SCHITIEE KN IDISi OURT REPORTERS. US COLRIEOS: 
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j . : : ‘ ' 
2 | the savi ng clause? Ne has briefed this very thoroughly, and 
3 | if your Honor would not object, he will take a very ‘ew 
1 
4 | minutes. 
| 
5 | THE COURT: Yes, Mr. Boitel. 
| | 
6 || MR. EDELLAUM: hank you. 


¢ 1 MR. BOITEL: ‘Thank you, your Honor. | 
Hl } 

8 || I would like to note, though, that Mr. Aronwald's | 
} | 

9 || rather emotional argument about fortuitous events really | 
| j 
| 

10 | is something that the Court should not consider Li. a | 
| A 

ll || case such as this because it really is directed against 
| 
tn 

12 || any argument based on statute of limitations principles. 
| | 

13 | The Government could always come back after a 

144 | limitations had run and Say, “Gee, we just found this out | 

| 
| * 

5 || a few months ago and we should not be barred.” That | 

16 is really what he is arguing against. That argument should 

17 || be made to Congress, not to this Court. 

{ 

18 || He also argues that Congress could have provided, | 
| 
| ee 2 : A | 
| Specifically provided that the former, what he claims is | 

2 || a former period of limitations be appealed by enactment of 

anew statute. 


The fact of the matter is Congress could have 


23 4 provided 


~~ 


for a lengthier period of limitations when it 


enacted the new statute and it did not do so. if the 


feeling of Congress concerning kidnapping was such that 
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people ought to be prosecuted tor the rest of their lives 


or for 20 years or 50 years, whatever, they could ha:-e said 


so, but they did not say so. 


But how do we reach this question of savings 


clauses? We really reach it by virtue of what I consider 


to be a spurious Government argument. Your Honor will recall 


that. in our initia) papers we made a very simple argument. 


The statute in this case, I guess it is 1201, isn*t it, the 


Statute of limitations that there is no Statute of limita- | 


tions for crimes punishable by death, Tt 


is clear beyoad 


any doubt that the kidnapping, as of the time this indict- 


ment was returned, was not sunLShable by death. 
| 


Now, the words speak for themselves. 


So the 


Government has a bit of a hill to climb to try to. purstiade 


the Court that the words don't mean what they say. 
So what does the Government do? They reach 


* ‘ | 
out and they create a Savings clause analagy, and that is what 


did in their responsive Papers. They cited no cases for the 


proposition that in some way judicial decisions which 


nullify the provisions of a statute show are saved by some 


general saving clause. Yet that is the only argument they 


had atthe tame, ane they made ‘that argument. 


So we do a little research and we come up with 


Bridges, whic mahes crystal clear that Savings clauses, 


| 
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yeneral savings clauses will not save procedural effects 


such 


as statutes of limitations. 


I will footnote that for a moment. The Govern- 


ment made a big deal out of Watson in its argument. 


The Watson case was really a case where a Court, in an 


effort to see to it that any benefits which ought to acrue 


to defendant will go to the defendant and doubts will be 


resolved in favor of the defendant and gave the defendant | 


an extra lawyer. I hardly think that that case can be 


cited as 


in any way really dispositive of the 


which 


issue 


ls before 


this: Cours. The closest the Government can come 


ourselves to that. 


But the point is the whole savings clause 


argument is really a false argument, in my mind. it is one 


created by the Government, in the first instance here, and 


then we had to respond to it the best we could. 


We 


don't | 


think this Court has to go that far, but if it does go that 


far, certainly Bridges is crystal clear authority for the 


proposition that any saving that might have otherwise 


been 


done here was not done. 


There is no specific savings 


Clause directed 


toward the period of limitations applicable | 


to kidnapping offenses, And Congress, to turn Mr. Aronwald's | 


argument around, Conyress could have saved the 


period of | 
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limitations for hidnapping cf£fenses generally oc for old 
kidnapping offenses, when it amended the kidnapping : 
But it did not do so. 

In view of the general principle that these 
issues of limitations are decided, when there 18 a doubt, 
in favor of the defendant, I think everything I hi 
so far leads us to the conclusion that is how it must 
decided in this case. 

I think your Honor certainly should h 
Mr. Edelbaum's point. je certainly wasn't urging that 
your Honor abdicate his responsibility in 
issue, but rather 3 bli he issue, y > Honor can 
take into account, as Courts have always taken into 
on close questions, —f this be a close question, that the 
other side does have the right to appeal. 

We talk a Jot about tying up courtrooms and 
being over burdened, not having enough judges, et cetcra, 
et cetera. The fact of the matter is, as Mr. I'delbaun 
has pointed out, there is a good possibility here, and T 
don't think anybody can deny it, that at some point along 
the line the Appellate Court will hold in favor of the 
defendants if this Court should not hold in favor of the 


defendants. 


That is certainly a distinct possibility. 


accoun 


t 
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don't think Mr. Aronwald or anybody else can argue to the 


contrary. 


Now what we will have risked is we will have 


risked certainly the situation of these defendants them- 
selves having to expose themselves to a trial and the 


expense and the anguish and everything else that is 


5 ae) 


connected with a trial. Additionally, we will have tied up 


this court maybe for four weeks, maybe for six weeks, maybe 


for more. I think this Court can il1 afford it. 
The issue is not terribly complex. If the 
case has to go on appeal, this issue can certainly be 


resolved farily quickly. T think Mr. Edelbaum's pronnsal 


is certainly worthy of consideration by the Court as a 


factor affecting the Court's determination of the case. 


Thank you. 

MR. ARONWALD: May I just respond very briefly 
Boitel, your Honor? 

THE COURT: Well, all right. 


MR. KONIGSBERG: Your Honor, for 180 seconds, 


to bring one thing to the Court's attention. 


THE COURT: YOs, 


MR. KONIGSBERG: As the Court surely will recall, | 


as Mr. Aronwald stated, that the statute of limitations 


would attach since 1972 as to thas statute of kidnapping 
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that we are indicted, but he feels it is nunc pro tonc, 


it is not back--in other words, it doesn't apply way back 


’ 
4 || but he concedes it applies from 1972 on. IT hope the Court 
5 |} will take that into consideration that he conceded that 
| 
1 
G | there is a statute of limitation in effect now, but it does 
! 
7 || not apply yesterday. Of course, Mr. Aronwald wants the 
8 || Court to impose a bill of attainder, or ex post facto law 
| 
\ . 
9 | which is contrary to the right of even Congress. I hope 
i 
10 || the Court will take that into consideration in its 
| 
} 
1] 1} vi ew. 
| 
12 || THE COURT: All right. 
i 
is! MIS, AKU just very brieriy, just an 
H , 
M6 || response to Mr. Boitel’s points: we are not dealing here with | 
\| : f . } ’ | 
5 || a crime that was committed after the effective date of 
| | 
i 
| 
i . ; : 
6 }. the amendment of Section 1201 in 1972. Sure, 16 ds. true 


7 | that the statute, the kidnapping statute which was in 


18 | effect and on the books at the time this indictment was | 


19 || filed, was the amended Kidnapping Act. But, your Honor, 


2 || the indictment does not charge this crime in the language 
21 of the 1972 amended Kidnapping Act. ‘This indictment tracks 
22 || the language of the Kidnapping Act which was in effect | 


23 || prior to the 1972 amendment. ‘That is the statute we 
2” || have charged these defendants with having violated. Sub- 


2 || ject to the realization that the death penalty cannot bb: 


br i 
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imposed. And so the question as 


effect at the time this indictment was 


irrelevant to this issue because this 


the language of 


I think, been underst 


Now, with 


Boitel, the G« has not 


which is 


Statute of limitation 


a specific savings clau 


}» y 


Virtue 


does not deal wi Situation where 


statute of limitations That they did 


amended the substantive and 


statute 


does ac 


i] 
Your Honor, 


don't want to belabor this argument. 


THE COURT: 


Yes. 


MR. LOPEZ: AS Zt recall, 


the exact statute before me, but 


the 1972 amendment, after the 


that statute and the statute that 


are practically identical except 


indictment 


and 


disputed 


repealed is 


the 


your 


mv 
ny 


was 


for 


40 


statut was in 


filed is really 


tracks 


that 


that 
1ts 
tuation, absent 


limitat 


But 


Con 


not do, 


substantive statute 
slause. 


Savings 


just 


Honor, I. don"t 


recollection 


death 


in effect 


the penalty and 


CemeR tthe 
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liabilities that were imposed, and I1 think, 


has pointed out ne st a few moments ago, with 
to ambassadors or diplomatic officials, I have 
that. 
sut your Honoy 
the question is it : he l savings clause hers 
can actually Save a prosecut 1 c fF and liabili 
which the Supreme Court 
constitutiol. ly 
Congress in the ful zation that 
the United State: 
fion.ofF tt. dia 
in 1972, and kk ‘airly, your Honor, 
question, among others, as Mr. Boj has rai: 
join, of course, which your 
Thank you very much. 


All right, yentlemen, 


very much. 


Aronvald, !} Konigsberg, Mr. 


need the rest of you--I would like to tek about yo 


recent m ; -. Konigsberg, about the way you are being 


treat¢ 


we excused, your Honor? 
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to the 


to the 


expect 


{ the 


| matter 


consideration given this afternoon to our argument. 


Konigsberg, 


i mentioned earlier, 


warden, 


| begin tomorrow, I 
take up tomorrow morning, 


so I would 


matter of the 


There are quate a 


can settle it now, 


with that hearing. 


ee g 
42 
MR. EDELBAUM: Thank you very much for the 


THE COURT: Thank you. 


(Recess. ) 


¢ 
THE COURT: I have your affadayviit, Mr. 
and I also have--well, i have your affidavit. 


I submitted your motion with respect | 
treatment you claim you have been getting <t the MCC 
and I have asked for a very prompt reply. I 


to hear from them in the next day or so. 


I will also send them a copy of your affidavit | 
| ‘ 
“ut die ee. os ea. | 


Now, on the hearing which is scheduled to 
J 


have a matter which ™ have got to 


and it may run into the afternoon, | 


€ 


lake 


to postpone that hearing until Thursday. 


ME. LOPEZ: heard, your Honor? 


THE 


COURT: Yes, Lopez. 


MR. LOPEZ: Is.there a possibility to adjourn 


scheduled hearing until November 4th? 


number of issues, your Honor, and the 


of that have 


subpoenas to be settled, perhaps we 


but shey have <o be served in connection 


I fully appreciate and realize that 
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we need not nor do we have to complete the hearing in 


consecutive days but we may take them piecemeal 
HNonor's calendar permits and as the main witnesses who 
are involved can be made available. 


Now, Ilr. Aronwald has been cocperating to a 


tain extent, your Honox, to put Le this vay. He will have 
available for us 17 witnesses who have been involved with 
this, quote, Investigation, unquote, your Honor, and we are 
hopeful that we may interview at least some of them or at 
least get a response, when we can actually prepare with 
these witnesses for the sealed héearina. 

There are also a number of other matters 
upon which we have enlarged the sealed hea ing, and which 
we think have a direct relevancy to them. 

We @.so have all the subpoenas prepared, yx 
Honor, I have been preparing them, and they nunber at 
least 20, 25 perhaps,;..and so, therefore, © am hh peful that 
your Honor can adjourn the sealed hearing over to November 
4th, which will place us in a better posture, 

Unfortunately, your Hionor, I don't have all the 
resources available to me to be able to complete: ala this 
work. I have )beon consistently on trial, your Hono: ; Since 


the beginning of August, but I can assure your Honor that 


have attempted to be dilligent, although I have not been 
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able to give of myself one hundred percent to Mr. Konigsberg, 
because of my other committments and other matters. 
So for that reason I would hope that your 
Honor would put cover the sealed hearing until November 4th. 
I have spoken with Mr. Aronwald. Ne has indicatcd to me 
that he is, of course, dispositive to proceed and he could 


use, himself, the additional time to best prepare for the 


sealed hearing, so that we can preparme further on this 
Matter. 
I am reminded, your Honor, when I was at the 


University of Salamanca, there is a statue there cf an 


old Snanich Eth OEIC 


meee es dd CAI LL 


lawyer of some repute, and he said, “If I had more time to 
i} 


prepare I .~suldd have said Less.” 


THE COURT: What about this, Mr. Aronwald? 


MR. ARONWALD: Your Honor, I don't know whether 


you have seen the copy of the letter. 

THE COURT: I have just received it. 

MR. ARONWALD: This is a problem we have, your 
Hlonor. I think Mr. Konigsberg has got to be made to 
understand that reelly because he requests something 


doesn't mean he is entitled to it. Indeed, much of the 


material set forth in this letter, as I have indicated to 


him, just before, has absolutely no relev.ncy at all to the 
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scope of the hearing the we are about to embark 
The issue is a Limited issue, and IT don’t thank 1 
go into what the issue is because your Honor unders 
has had a chance to see the papers, but with respe 


whether there was or was not bugging of offices either 


belonging to Mr. Konigsberg or of others has abseclutely 


no relevancy or application to the immunity issue raised, 
and it becomes very difficult, for the Government ‘to pre- 
pare its case to go forward at this hearing and on the 
other hand have to deal with 16 witnesses to find out 


whether they will talk to Mr. Konigsberg or not talk to 


Indeed, he lists 17 names on page 
letter of people that he wants. When we met 
at the close of the last pretrial, .converence 
16 names. There is another name on here that 
seen before. 
been sending to your lloner copies of all 


of my letters Mr. Konigsberg, advising him as to 


status-of my efforts to make these, people 

to £ind out whether they will talk to ham before the 
hearing. I have done that for a reason. The reason is 
not only s Mr. Koniysberg knows what efforts are 
he 


ing made, so so that the Court can understand the 


L 
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| 
} ; F. | 
2 || burden that the Government has assumed by trying to accom- 
i] ‘ 
i! 
3 | plish these things for him. 
| | 
4 |i Insofar as his requests for additional time | 
j 
| 
5 || is concerned, I thin: this thing can go on and on and on. | 
i 
| | 
6 | I think we Ougnt to set a date and go forward with the | 
| | 
, | 
} hearing. 
8 | In light of discussions I have had with Mr. 
| 
9 : 
; | Lopez and Mr. Koniqsberg some two hours before we came uv 
bt - t 1 
| ' 
i | 
| : , | 
10 | here this afternoon, I would be prepared to put or agree to | 
4 
| 
11 || put this hearing off until Monday, November lst, but J 
| | 
F | F ; | 
12 | really don't see any reason to put it off to as late 
13 | as November 4th. 
| 
M4 | I should also add that anothe: problem we have 
i| 
i 
| , . ‘ ‘ P P 
IS || had is getting our witnesses ready because this thing has 
| 
ook 
16 |} had so ma ny changes that I have to keep telling them to | 
| 
| change and revise their trave] plans. 
i 
18 i THE COUREs I am reminded that I have a case | 
| } 
i 
re eee : ee | 
’ {| which has to go to trial on November lst, but I am told | 
| 
‘ ns 
2 || it will be a very short trial. So we will make j t November 
| 
| | 
‘ ae j 
41 |} 4th as Mr. Lopez has 2 equested,. | 
I 
oD H » YT 1t< } = 1 
ae | MR. LOPIZ : Anank you very mach, your Honor 
I 
ae ik. WARE ees aes La ree 
MR. KONIGSBERG: Maybe we can--we definitely 


*. Aronwald makes allegations in 


relation 


THE COURT: Well now, Mr. Fonigsbe, f you have} 
some--1I take 1t Mr..Aronwald will) tell me if thee 

things in here which he thinks he should not be require 
produce. 

R.. ARONWALD: I can do that right now. 

THE COURT: Why don't you send me a memo, Nr. 
Aronwald. It doesn't have to be extensive, just. a-state- 
ment as to the things which you think you should not be 
required to produce and why not, and we will take it 
there. 

MR. KONIGSBERG: Your Honor, I have to antic 


1am going) to, trial. L.am secking .everything that 


£6 go to trial, to prepare. for trial. 


THES COURT: I want to find out from Mr. 
Aronwald why he thinks some of these matters are not 
producabile and then ..Wrli be in. da betters! 
Les 
ARONWALD : I should say for, the record, .your 
lionor, while Mr. Konigsberg says these are things he needs 
to trial On) this case, 11 your loner wi 
letter, itt begins by Saying that these requests. are 
1 the seated hearing, 
have noted 
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e | witnesses. Now in relation to certain other aspects of 
3 || bugying, I can answer, but the Court, I mean Mr. Aronwali 
{ 
4 \ is asking me to give him offers of proof. Did he give me an | 
i) / { 
1 
’ é | 
5 Il offer of proof when he brought up the witness from Kentucky? | 
4 | | 
gut will give offers of proof to the Court. 
* 
7 THE COURT: I am not concerned about that, Mr. 
8 Konigsberg. What I am concerned about is why Mc. Aronwald 
é g || thinks he should not produce some of the things you have 
5 © | | 
10 requested and he is going to tel] me and he will tell you. 
| 
| 
n | MR. KONIGSBERG: ALL xyignt. | 
i} 
| : 
' » | THE COURT: We will proceed from there. 
| 
1s " MP KONTGSRERG: The noint it-- 
¢ | 14 | 
! 
* 4. || THE. COURT 1 can hear from you, Mr. Aronwald, 
15 || Within the next--when? 
| 
| 6 
16 | MR. ARONWALD: Your Honor, I hope to be able 
tI | 
17 to have the memorandum up to you by the close of business 
18 | tomorrow or early the following day. | 
\} 
9 |i I am in the process, as I indicated to your 


law clerk-- 


THE COURT: You can have it to me by noon 


Thursday. 


MR. ARONWALD: As I indicated to your law 


clerk, ZI am in the process of preparing a written notice on 


sequestration which 1 should have up to you tomorrow. 


49 
THE COURT: You don't need to rush that. 


MR. ARONVWALD: lt is pretty well done, sa I 


4 Wild. give Lt to you. 
5 | THE COURT: All right, gentlemen, thank you. | 
| 
6 MR. KONIGSBERG: Your Honor, we have a lot of 
| 
| | 
7 an | blens t] he Cc -t has solve 
probtems that the Court nas to resolve. 
| 
So 3 MR. LOPEZ: Your Honor; may I say one little 
| 
! 
. * = 1 1 | 
9 Chien... With regard to these subpoenas, what 1s the best 

| | 
\| , | 

10 |} way of handling them? I have at lease 20, 30 subpoenas. 
1S ee THE COURT: Prepare them and submit them to me. | 
| | 
> ‘| J ? i aa . , ‘ | 
12 || MR. LOPEZ: Pane. I am ready to submit them | 
| 

in 2 : oe . 
* a LiheKo big 140ly. 4 atin.) Csiewm .btieene auididt L Nave ME. ArTonwald 


look 


THE COURT: bo you want to see them? 


ARONWALD ; Your Honor, only to the extent 


that the Court. thanks 


that perhaps we can expedite Some 


ey Ved FE as If records are being subpoenaed which the 


19 || Government would have no objection to, then a subpoena wil) 


not be necessary. I will try to make arrangements: to have I 


the records available. 


22 I If there is something we would have a dispute 


3 | over, that is something that would have to be referred to 


Ls 


would 


like to settle that 


REPORTERS Li deatisé 


‘ j 
ae 
| mkjl 50 | 
once and for all. Rather than play games-- 
5 | THE COURT: Take a tew minutes and talk with 
‘ | Mr. Aronwald about it. After you have finished talk ing to 
5 || him, you will get to me the subpoenas that you need me to 


sign. 


7 || Hk. LOPEZ: <All right. 


g | THE COURT: All right, gentlemen, thank you. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
-against- 

ANTHONY PROVENZANO, 

SALVATORE BRIGUGLIO 

HAROLD KONIGSBERG, 

GEORGE VANGELAKOS, 


Defendants. 


STEWART, DISTRICT 

Defendants Anthony 
Harold Koniesbpere and Georre Va welakos nave been 
with violating 18 U.S.C. §1201. he two counts 
ment charge 1) that the defendants 
about the lst day of January, 1961 up 
about October 1, 196: kidnap Anthony Caste 


Secretary-Treesurer of Local 560 of the Internati 


hood of Teamsters, for the pu ose of murderi 
” 


chare¢ 


= 
latate| 
ODad 


that defendants kidnapped Castellito by taking him 


Jerdgey to New York for the purpose of murdering 
about June 5, 1961." This indictment was handed 


Grand Jury on June 


ad 


Defendents have moved for dismissal of t 


on the ground that it is barred by the statute of 


up 


he 


+ 
4 


New 


There are two sections of the United States Code 


that 


set forth the statutes of limitation applicable to criminal 


offenses. 


The first, 18 U.S.C. §3281 applies to "[c]Japital 


offenses" and provides 


The second, 


and provides 


O4nan this 


fifteen ye 


time-barre 


the offens 


| 


d unless §3281 governs. In order 


e 


"punishable 


An indictment for any 


death ma be found at any time without 
J 
limitati OFis < « 


. 
. 
V2 
. 
Q 
. 
to 
NM 
2 
nN) 
J 
» 
te 
~ 
os 
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Except as ot } 3€ provided by law, no 
person shall prosecuted, tried, or 
punished for any offense, not capital, 
unless the indictment is found o1 e 
information is instituted withir ve 
years next after such offense shall 
have been committed. 
-AF nse 4 2 un 41 2 4 4 . . 
- - ~ — ~ ~ * ‘tae a2. 44 44N4 Ww 
rs after the alleged offenses were committed 


by death." 


rs WA S +e wT % A - s 3 e oo. e ay 
must be "capital," which traditionally ha mea 


To determine .whether a violation 


§1201 may be considered capital now, we must analyse the 


particular transitions which the death 


e 
vidnap statute hes gone through since 1961 


y a7 ’ oa ea me i 
penalty provision 


In 1961, 18 U.S.C. §1201 reid in pertinent part 


y offense punisnable by 


- a. of Is a re a in 
es to "[oJffenses not capital 


of ‘the 


(a)...Whoever knowingly transports in inter- 
State commerce...any person who has been un- 


lawfully kidnapped...and held for ransom or 
reward or otherwise...shall be punished (1) 
‘ : 


Gid 


by death if the k 
liberated unharmed 


js 


EY 
oat See | 


"Son has not been 


the verdict of the 


Jury shall so recommend, or (2) by imprison- 


€ 
ment for any term of years or. for lite. if 
the death penalty is not imposed. 


(c) If two or more persons conspire to violate 
this section and one or more of such persons 
do any overt act to effect the object of the 
conspiracy, each shall be punished as provided 
in subsection (a). 
In the instant case, the government has alleged that the kidnap 
victim was not "liberated unharmed" (Castellito is alleged to 
have been murdered). Thus in 1961, when the offenses were alleged 
to have taken place, they could have been punishable by death so 
they would have been "capital offenses" with’a the meaning of 
16 U.S.C. $3281. 

However, in 1968, the United States Supreme Court held 
that the death penalty provision of the statute was unconstitu- 


tional. In United States v. Jackson, 390 U.S. 570 (1¢ 8), 


Court found that because the death penalty could only be impcesec 


"4f the verdict of the jury shall so recommend," the provisio: 


placed an uncunstitutional burden on the assertion of the 


accused's Fifth Amendment right not te plead guilty and Sixth 


Amendment right ‘to demand a jury trial (Id. at 591). According] 
the Court held that the death penalty provision was “unenforce- 
able." On October 24, 1972, the kidnap statute was amendcd by 
Congress to totally eliminate the death penalty provision. 

Ful. 92-539, Title IZ $201, 86 Stat. 1072. To determine, then, 


4 


what statute of limitationsis applicable when the Alleged 


offense occurred in 1961 and the indictment was returned in 1976, 
vie st decide what effect, if any, the Jackson ruling and th. 


iment have on the characterization of a violation of 


as a “capital offense." 
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First, we will consider the effect of the ruling in 
Jackson. After Jackson, no death penalty could be imposed 
constitutionally under the terms of §1201. The question is 
whether this rendered prosecutions under this statute "non- 
capital" for purposes of the statute of limitations. This 


specific issue has never been raised before under §1201. 


However, other courts have dealt with prosecutions under §1201 


(and other statutes whose death penalty provisions had been 


declared unconstitutional) where they had to determine the con- 


tinued applicability of other statutory provisions which pres- 


cribed particular procedures when an accused was faced with a 


"capital" crime. See United States v. Massingale, 500 F.2d 


1224 (4th Cir. 1974); 


States, 432 F.2d 205 (9th Cir. 1970), cert. den., 401 U.S 


(1971) 


{all involving 


of whether 18 U.S.C. §3432, requiring a list of witnesses and 


veniremen to be furnished the defendant and F.R.Crim.P. 24(b), 
allowing 20 peremptory challenges, were still applicable]; 


United'States v._ 


tion under 18 U.S.C. §1111 (murder) raising question as to 


applicability of 18 U.S.C. §3005 providing two attorneys]; 


United States v. McNally, 485 F.2d 398 (8th Cir. 1973), cert. 


den., 415 U.S. 978 (1974) [prosecution under 49 U.S.C. §1472(1) 


(air piracy) raising question as to applicability of Rule 24(b)]; 


United States v. Crowell, 359 F. Supp. 489 (M.D. Fla. 1973) aff'd., 


498 F.2d 324 (5th Cir. 1974) [prosecution under 18 U.S.C. 


76 
§2113(a), (b) and (e) (bank robbery) and applicability of 
§3432 and Rule 24(b)]; State v. Flood, 263 La. 700, 269 So. 2d 


212 (La. 1972); State v. Holmes, 263 La. 685, 269 So. 2d 


(La. 1972) [both involving murder prosecutions under state law 
raising questions of the defendant's eligibility for bail and 
of the applicability of requirement 
bill of exceptions, sequestration of jury, 
Anderson, r 3d 657, 100 Cal. Rptr. 
(Ca. 1972) S se murder prosecution and eligibility for 
State v. Zarinsky 143 N.J. Supe 5 ip iv. 976), a 
pending [state murder prosecution and applicability of 
statute 

While the courts have ac i different final conc 
as to the con qued applicability he procedura 
these 
ing. The analysis 
There the question vas whether the holcing 
408 U.S. 238 (1972), had sndered the offense chargei (murder 


non-capital for the purposes of determining whether the accused 


still had a right to the appointment of two attorneys, allowed 


under 18 l §3005 to those faced with "capital" crimes. 
The Court noted that "in a very literal sense,” the statute still 


authorized the imposition of the death penalty since Congress 


4 
had not repealed it. Further, Congress had done nothing to amend, 


in light of Furman, any of the procedural statutes which provided 


" 


special rules for “capital” cases. As Congress had not yet 


acted, th Fourth Circuit was loathe to do so unless it were 
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convinced that continued application of the two-attcrney 
Statute "could not conceivably serve any of the purposes that 
motivated Congress to enact te” (Te. at 1928), Thus, the Court 
looked behind the two-attorney rule to see whether the sole 
reason for it was the defendant's potential exposure to the death 
penalty, or whether Congress had other racionales relating to 
the complexity or grave nature of offenses punishable by death. 
The Watson court concluded that the complex nature of capital 
cases, aS well as the Bravity of the penalty, supported the two- 
attorney rule. Since the unconstitutionality of the death penalty 
in no way altered the complexity of the offense, the Court held 
that it was still "capital" for the Purpose of applying the two- 
attorney rule. 

Similarly, courts have looked to the purpose behind 
making "capital" offense; non-bailable when deciding whether 
@ ruling that the offense could not constitutionally be punishea@ 
by death meant that the offense was now bailastie. On this question 
of purpose, the courts have split. Some have found that the 
@ravity of the penalty was the sole reason for making the offense 
non-batlable (see e.g. Flood, Supra), and others have concluded 
that it wns the Brave nature of the offense that made the offense 
non-bailable, and since the unconstitutionality of the death 
penalty had not changed this nature, the offense 1..nained non- 
bailable (see e.g. Anderson, supra). 

Thus, considering the effect of Jackson alone, we are 


instructed DY previous decisions to consider the rationale behind 


providing an unlimited time within which a prosecution may be 
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brought for certain offenses which are referred to by statute 


as "capital offenses." 


The legislative history behind §3281 consists of a 
Senate and a House Report (Senate Report No. 215 dated March 
27, 1939 and House Report No. 1337 dated July 27; 1939). ‘The 
Reports offer only one explanatory statenent--a letter from the 
then Attorney General stating: 


Existing law...provides that no person shall 
be prosecuted for a capital offense, weliful 
murder excepted, unless the indictment is 
found within 3 years after the commission of 
the offense. 

Te experience of this Department has been 
that the time allowed by this statute is too 
short, especially as to the more serious 
offenses. 


I therefore recommend that, as to any offense 


for which the death penalty ma be imposed, no 
Ps 3 


etatute of limitations shall avolyv... 
A brief list of some of the offenses for which the death penaivy 
could te imposed followed. 

Te above statement is not especially revealing of 
Congressional intent, since it refers only to the Justice 
Department's experience with the three-year limit. It does 
suggest that the pevewenent had encountered problems in pre- 
paring for prosecutions of the "more serious" of the capital 
offenses, arguably because of their complexity. Thus we may 
conclude that it was something in the nature of the offenses 
which indicated the necessity for a longer statute of limita- 

2 It may be suggested, in addition, that Congress may have 


of+d to be sure that those who had committed crimes of such 


a crrious nature would never, by lapse of ‘time, be able to 


V/ A vo 

avvid punishment. The alternative reasoning would be that 
tne grevity of the death penalty mandated an unlimited time in 
which prosecutions could be brought (and during which a defendant 
would continue to be exposed to liability). We cannot: discover 
the logic that would support such a proposition and we reject it. 

Thus we agree with the: government that the term "capital 
offense" was used in §3281 as a shorthand reference to a category 
of offenses of a particularly serious nature. The ruling in 
Jackson did not alter the nature of the offense. The Jackson 
court concluded that Coniress believed kidnapping was so serious 
a crime a ee would not want the whole statute to fall 
Just bercuse the death penalty provision could not constitutionally 
stand (350 U.S. at 590-91). Thus the Court held that the venaltyv 
previSion was severabie. We might be inclined, tierefure, were 
Jackson the only pertinent event, to hold that it did not trans- 
form §1201 into a ncn-capital offense for purposes of the appli- 
cability of §3281, and to rule that the prosecution here would 
be timely. ; 

However) és the Fourth Circuit noted in Watson, a court 
has a gifferent role when determining the ramifications of a 
judicial holding that a death penalty provision is unconstitutional, 
from that when Congress has taken some action on the matter. 
Thus in Massingale, supra, when the same Circuit was faced with 


the question of whether a defendant charged uncer §1201 would be 


entitled to the benefits of Rule 24(b) and 18 U.S.C. §3432, it 


1/ See discussion in Zarinsky, 143 N.J. Super. at 48-51. 
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held that the 1972 Congressional amendment to §1201 vrecluded 
the court from engaging in any of the analysis rollowed in 
Watson, and clearly "removed kidnapping from the clagsificatior 
of a capital offense" (500 F.2d at 1224). 3 

in’ 1972, the death penalty provision of 16 U.S.C. $1201 : 


was repealed and all violations of the statute were made punish- 
e/ ‘ 
able "by imprisonment for any term of years or for life." We are 


2/ We note in passing that initial amendments to §1 201 retained 
a the death penalty provision, but modified it by “correcting 
the defect in the present provision disclosed in United 

States v. Jackson" and by authorizing "its imposition only 
if the victim dies as a consequence of the crime" (Letter 
from the Secretary of State and Attorney General contained 
in House Report 92-1268 and Senate Report 92-1105, U.S. Coce 


Congressional and Administrative News, 92nd Congress - 2a 
Session, Vol. 35° ps. 4322 Cig72)). However, the Tinal 
WAM AD SOE ere ee turn Ago line Prey en t+ oe +s CIR RANT a2 me te Pann Vee me 


v be dls 


only discussion of ‘the reason for repeal appears in remarks 
made on the House floor during debate on the new bill cy 
Rep. Richard A. Potr of Virginia, one) of the bi11"s original 
sponsors. HKepresentative Poff stated that the death penalty 
provision had been written out because of Furman. He noted, 
however, thet 


([tJhe conforming of the penalty provisions of 
this bill to the appsrent requirements of the 
Furman decision is nothing but a stopgap handling 
of the death penalty question. A more lasting 
determination of how, and whether, the death 
penalty might be prescribed for the offenses « 
covered by this bill, or for any other Federal 

4s an important and complex matter in it- 
self, and passage of this otherwise relatively 
noncontroversial measure should not await a per- 
manent of that issue. Congressional of 
Record, Vol. 116, Part 21, p. 27116 (August 7, i 
i972). ; 


Whatever may be inferred from these remarks as to the cc al 
attitude in Congress concerning the death penalty, the present 
determination that there should be no death penalty under 
$120) is plain. A 
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not aware of any steps taken by Congress to amend other pro- 
visions of Title 18 or the Federal Rules of Criminal Procedure 

4 
or the statute of limitations so as to validate their continued 
applicability to the new §1201. Where Congress has not acted 
to reconsider related statutes, we may not infer an intent to do 
so.. Thus we agree with the Fourth Circuit in Massingale that 
Congress has now clearly removed kidnapping from the classifice- 
/ 

tion of "capital offenses." Accordingly, the five-year statute 
of limitation of 18 U.S.C. $3282 now applies to prosecutions 
uncer §1201. 

The government contends though, that even though §3282 
may apply to current prosecutions under §1201 (brought for 
violations allegedly committed since 1972), §3281 continues to 
apply to the instant prosecution for a violation which allegedly 
occurred before 1972. This contention is based on the general 
saving clause 1 U.S.C. §169 which reads: 

The repeal of any statute shall not have the 
effect to release or extinguish any penalty, 
forfeiture, or liability incurred under such 
statute, unless the repealing Act shall so 
‘expressly provide, and such stasute shall be 
treated as still remaining in force for the 
purpose of sustaining any proper action or 


prosecution for the enforcement of such 
penalty, forfeiture or liability... 


This saving clause has been interpreted to save 


penalties already imposed on a defendant under the statute 


In accordance with this position, Judge Bonsal, to whom 
this case was assigned earlier, denied indigent defendant 
Harold Konigsberg's request for the appointment of two 
attorneys under 18 U.S.C. §3005 (Konigsberg Memorandum in 
Support of Dismissal, page 7). 


before it was repealed, Warden v. Marrero, 417 U.S. 653 


(1974). It has also been used to preserve earlier penalties 


for pre-repeal violations, even though imposed after repeal d 
and enactment of more lenient penalty provisions, United States 


v. Ross, 464 F.2d 376 (2a Cir. 1972), cert. den., 410 U.S. 990, 


ct 
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reh. den., 411 U.S. 977 (1973); United St 


F. Supp. 920 (S.D.N.¥. 1954), aff'd. 227 F.2d 958 (2d Cir. 1955). 
In addition, it has been interpreted to sustain post-repeal 
prosecutions of pre-repeal violations even when the conduct 


involved was no longer a crime under the new law, United States 


v. Reisinger, 128 U.S. 398 (1888); Pipefitters Local Union 


No. 562 v. United States, 407 U.S. 385 (1972); contra, Hamm v. 


Rock Hill, 379 U.S. 306 (1964) (where the Court found that the 
reneal substituted a right for 9 crime. and thus reasoned that 
abatement of both prior prosecutions and convictions was man- 
dated despite §10S). Jone of these situations, however, is 
presented in the instant caSe. The 1972 repeal of the death 
penalty did not change any elements of the substantive offense 
of kidnapping and the defenacants' alleged actions would be 
violations of both original and amended §1201. No penalty 
{mposéd before repeal is sought to be enforced, and the govern- 
ment does not contend that §109 should sustain the imposition 


4/ 


of the death penalty on any of the Gefendants now before us. 


4/ In light of the holdings in Jackson and Furman, 


such a posi- 
f invalidat— 


rd 
tion would be untenable, since, for the purpose o 
ing a sentence imposing the death penalty under §) 

they would be applied re‘ pdactively. See Reed v. Un 
States, 432 F.2d 205 (9th Cir. 1970), cert. den., 401 U.S. 
957 (1971); Walker v. Georgia, 408 U.S. 936 (1972); Robinson 
v¥. Neil, 409 U.S. 505 (1973). 


+ 
bate 
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Rather, the Eovewnment is asking us to apply §109 to save the 


pre-repeal version of §120] solely for the purposes of Saving 


the applicability of the "capital offense" Statute of limita- 


tions 18 U.S.C. §3281. 

Defendants object to this, arguing that the Saving clause 
Saves penalties, forfeitures and liabilities incurred under 
repealed statute, but does not by its terms save procedures 
remedies, and the courts have Specifically interpreted §109 
not saving remedies or procedures. United States v. Obermeier, 
186 F.2d 243 (24 Cir. 1950), cery. den., 340 U.S. 95] (1951); 
Bridges v. United States, 346 US. 209 (1952); see also United 

¢ Warden v. Marrero, both supra. In Obermeier, 

the Court was faced with the question of whether §109 saved 
limitation statutes as to past offenses where a new, shorter 
statute of limitations had been enacted. Judge Frank, in a 
lengthy historical discussion, noted that when Congress intended 
to save limitation Statutes, it-hae@ always enacted Separate 
Saving clauses, and that §109 was considered by Congress to 
save only substantive rights and liabilities, and not procedures 
or remedies. Although recognizing that the labels "substance," 
"procedure," and "remedies" Wave we fixed meanings, Judge Frank 
found that in Sis context of the language of the general saving 
Clause, the statute of limitations ee 

a. ee considered ino Part of a "right" or 

liability," put ‘las affecting the "remedy" 

only. On that basis, it has been neid that, 

until the expiration of the period named in 

Such a Statute, the Period may validly be 


lengthened or Shortened by a later Statute, 
and that, where no criminal tiability is 


involved, the legislature may revive a right 
barred by a former statute of limitations. 

In other words--except in the unusual instances 
where the statute creating a substantive right 
makes the period of limitations a part or 
qualific tion of the right itself--a limitation 
Statute establishes no vested substantive right 
or unalterable substantive liability. 186 F.2d 
at 254-255 (footnotes omitted). 


Thus the Court there concluded that §109 did not save the 


repealed statute of limitations. 


This analysis was approved by the Supreme Court in 

Bridges, supra, where the Court considered whether a saving 
clause similar to §109 applied to a repealed statute of limita- 
tion. There the Court concluded that the statute of limitations 
was beyond the scope of the saving clause, reasoning: 

-..-to interpret the words "rights or liabilities" 

in fhe savine alance se Anandineg euah aaagcarns} 

incidents as the period within which indictments 

may be found would overlook the practice of 

Congress to specify the saving of such limitations 

expressly when and if Congress wished them to be 

“saved”. ..346 U.8. at 225. 

In the instant case, there has been no direct repeal 

of any statute of.limitation, but a repeal of the penalty pro- 
vision of §1201 on which the applicability of the no limit 
Statute“of limitations §3281 was conditioned. In light of this, 
the government contends that it is immaterial that §109 does 
not save repealed statutes of limitations. The government notes 
that §109 applies when the repeal of a substantive provision of 
a statute might have "the effect to release or extinguish any 
penalty, forfeiture or liability incurred under" the old statute. 


The government reasons that repeal of the substantive death 


penalty provision of §1201, by making §3281 no longer applicable, 
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will have the "effect" of releasing a liability incurred under 
the old statute unless the saving clause applies. Accordingly, 
the government concludes that §109 should apply to treat the 
pre-repeal penalty language "as still remaining in force for 
the purpose of" sustaining the current prosecution by making 
§3281 applicable. 

We think the government's position basically mis- 
characterizes what is involved here. The clear thrust of 1 
U.S.C. §109 is te ensure that substantive penalties or liabilities 
incurred under a pre-repeal version of a statute not be released 
by the repeal. In the instant case, the repeal of §1201's death 
- penalty provision had no effect on the substantive elements of 
the offense of kidnapping and thus affected no substantive 
diabiility under the statute. it did change a major element in 
the penalty provision, though, and normally §109 could be applied 
to save the old penalty for sentences imposed for offenses 
committed before repeal. However, since the pre-repeal penalty 
was held unconstitutional] in Jeckson, §109 cannot save its 


5/ 


Thus, the repeal has not released or ex- 


application here. 


tinguished any substantive penalty or liability under the old 
statute. 
It has consistently been held that the length of time 


during which an individual may be exposed to liability under a 


——— 


5/ This is not altered by the fact that the offenses charged 
here are pre-Jackson and Furman. See footnote 4, supra. 
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Statute is not part of the substantive rights or liabilities 
under the statute. See Obermeier and Bridges, both supra. 
Accordingly, statutes of limitation designating such periods 
are not considered "substantive." In this case, the direct 
effect of the repeal is to terminate the applicability of 18 
U.S.C. §3281, the no limit statute of limitations. Thus the 
"effect" of the repeal hes been to extinguish a procedure and 
remedy previously available to the prosecution under §1201. 


In light of Bridges end Cbermeier, such a procedure and remedy 


cannot be saved by §109, and thus §109 does not apply in this 


6/ 


In conclusion, we hold that 1 U.S.C. §109 does not 
apply to current §1201 for the purpose of preserving the 
applicability of 18 U.S.C. §3281. We hold that the five-year 
Statute of limitations 18 U.S.C. §3282 does apply and that the 
instant prosecution is time-barred. Accordingly, we grant 
defendant's motion and dismiss the indictment in its entirety. 


SO ORDERED. 
Fi 


LY 
. ited States District J dge 


Vv 


DATED: New York, N.Y. 


October 29 » T9Tb; 


Even if §109 could have saved the death penalty for pre- 
repeal offenses, we doubt that it could save §3281, since 
this still remains a procedural statute Which §109 cannot 
M@ACH. 
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SYNOPSIS 


Defendant was convicted before the Monmouth County 
Court of first-degree murder, and he appealed. The Su- 
perior Court, Appellate Division, Botter, J. A. D., held 
that prosecution, which was not instituted within five years 
from time of offense, was not barred by statute providing 
that no- person shall be prosecuted, tried or punished for 
.eny offense not punishable with death unless indictment 
therefor is found within five years from time of offense; 
that defendant’s right to speedy trial was not violated; tbat 
trial judge did not commit prejudicial error in admitting 
certain evidence; and that any error in charging jury on 
“lying in wait” was harmless. 


Affirm d. 
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36 SUPERIOR COURT OF NEW J ERSEY, 1976. 
ener 
State v. Zarinaky. 143 N. J. Super. 
tector tenn i ini ng, 5 
1. Criminal law 2g 
Capital offenses are those for which death penalty may 
be imposed. 


2. Criminal law 145y, 

Statute of limitations strikes balance between right of 
accused to repose and right of public to prosecution of 
crimes, and affords protection against charges brought after 
events have become clouded by time so as to minimize dan- 
ger of official punishmeat because of acts in far-distant past. 


3. Criminal law 14514 

While statute of limitations should be liberally inter- 
p-eted in favor of repose, its application must be consonant 
with intent and purpose of lawgiver; it is legislative pur- 
pose which controls. 
4. Criminal law 147 

Legislature intended to insure that crimes of most seri- 
ous class, including first-degree murder, would not escape 
prosecution by mere passage of time, and phrase “offense 
* * * punishable with death” was convenient means of iden- 


- cme tes ¥ 
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which death penalty was or would be provided in other sec- 
tions of criminal code, and thus elimination of death penalty 
did not affect reason for prosecuting such crimes without 
time restriction. V. J. S. A. 24:159-9. 
5. Statutes 171 

Unenforceability of death penalty did nut wipe statute, 
wh 4 provides that, except as otherwise expressly provided, 
no person shall be prosecuted, tried or punished for any of- 
fense not punishable with death unless indictment therefor 
is filed within five vears from time of committing offense, 
off the books. V. J. 8. A. 2A:159-2. 
6. Homicide 354 

Imposition of death penalty for murder is not prohibited 


per se, but criteria for its application may render penalty 
unenforceable. 


tifvinge gevaral nffoneag tn 


~ os: ‘4PPELLATE DIVISION. 


—nciiiteeeis tcniinnctannsnarsttsipiahtie ap iaaiaianaisanalait 
148 N. J. Super. State v. Zarinsky. 

%. Criminal law 147 

° Suspending imposition of death penalty for constitutional 
reasons afforded no reason for frustrating legislative will by 
staying additional sanction against murder, namely, relent- 
less prosecution of that crime without limitation in time, 
and thus statute providing that no person shall be proee- 
‘cuted, tried or punished for any offense not punishable with 
_death unless indictment therefor is filed within five years 
from time of committing offense did not bar prosecution in 
which defendant was charged with first-degree murder and 
which was instituted after five yeers from time of sarge 
offense. N. J. S. A. 2A:159-2. 


8. Courts 91(1) ie 
Nofendant’s contention that case was wrongly decided by 
» Supreme Court had to be addressed to Supreme Court and 
not to Superior Court, Appellate Division, which was bound 
- by Supreme Uourt’s decision. 


- 8. Criminal law--573 
Where, since 17-year-old victim’s body was never found, 
jt was necessary for State to allow time to pass eo that jury _ 
could reasonably infer she had not merely run away, defend- 
ant did not demonstrate that prior to his indictment for 
murder his employment was inte: upted, finances drained, 
associations curtailed, reputation impaired or that he was 
subjected to anxiety by reason of threat of prosecution for 
murder, and defendant’s claim of possible~prejudice from 
' delay was insubstantial and speculative, defendant’s right 
_- to epeedy trial was not violated by 54-year delay between 
: hia-arrest for contributing to delinquency of victim and his 
indictment for his murder. U. S. C. A. Const. Amend. 6; 
Const. 1947; Art. I, par. 10. 


10. Criminal law ©534(1) 
For confession to serve as evidential basis for convic- 
- tion, State must introduce independent proof of facts and 
circumstances which strengthen.or bolster confession and 
tend to generate belief in its trustworthiness, r’us inde- 
pendent proof of loss or injury. 
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11. Homicide 228 (3) " 
' Failure to produce victim’s body did not preclude find- 
ing that she was dead é' 


12. Criminal law 563 

Homicide 228 (2) 

Proof of corpus delicti, the fact of injury or, in a 
homicide case, of death by criminal agency, may he supplied 
by Uirect or circumstantial evidence. 


~ 13. Homicide $228(3) 

Successful concealment or destruction of victim’s body 
should not preclude Prosecution of his or her killer where 
proof of guilt can be established beyond a reasonable doubt. 


14. Criminal law 532 (1) 

' Voir dire to determine existence of corroboration is 
not condition precedent to admission of a confession; if 
sufficient independent corroboration is not shown by all the 
proofs, judgment of acquittal at close of State’s case is 
appropriate remedy. R. 3:18-1. 


15. Criminal law 369.2(1) 

In determining whether evidence that defendant pre- 
viously committed crime or civil wrong on specified occasion 
is admissible, fundamental distinction ia heiwoon avidanca 
which 1s relevant ouly to defendant’s criminal disposition 
and that which is relevant to Particular fact in issue before 
the jury. Rules of Evidence, rule 55, N. J. S. A. 


16. Criminal law 371(1), 372(1) 

Evidence of defendant’s prior conduct could be admitted 
if relevant to establish intent, plan or motive even though 
defendant had been acquitted previously of criminal charge. 
based on such conduct. Ru?» of Evidence, rule 35, N. J. 


A. A. ‘ 


17. Criminal law 371(1) 
In determining whether evidence that defendant pre- 
‘viously committed crime or civil wiong on specified occa- 
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sion is admissible, conduct which ig insufficient to establish 
criminal intent toward one victim may ‘. 


:en4 to prove crim- 
inal intent toward another victim in light of other evidence. 
Rules of Evidence, rule 55, N. J. 8. A. 


NS 


18. Criminal law €369.2(4) ates 


- Witnesses 414(1) - a 


In prosecution for first-degree murder, evidence that de- 
fendant, a 28 vear-old married man; had on 
occasions persiciently tried to lure teen 
car, which evidence tended +o ‘explain h 
be in car of stranger, which tended to negate other hypoth- 


eses advanced for victim’s disappearance, which was ele- 
vant to show defendant’s nrecenna in Vintirws walt 


bitline 
+ vee beet @ beside oh A*| 


and which tended to corroborate identification of defend- 
ant as driver of automobile in question, was admissibl. even 
though Siate bad pre viously failed to prove that such prior 
- conduct constituted crime or civil wrong. Rules of Evi- 
dence, rules 4, 7(f), N. J. S. A. ; . ; 


tw. previous 
-age girls into his 
ow victim came to 


19. Criminal law 641.2 


There is no absolute ri 


ght to counsel at preindictment 
lineup. é 


20. Criminal Jaw €1169.1(5) elit 
In prosecution for first-de 
troducing evidence of out-ofve 


gree murder, any error in’ in- 
ourt identifications of defend- 
eld out of presence of defense counsel, who 
was allegedly notified that lineup would be -iield but (a 
not appear in time and who was dead it time of ¢-:a° 

Pit- 


“nesses made positive in-court identifications of defendant 
that were not chaliexged by defendant. 


21. Criminal law 339, 1169.1(5) = 


« prosecution for first-degree murder, permitting in- 
court identifications of defendant by four witnesses who al- 
legedly saw victim in defendan‘’s automobile was not re-, 


thing to suggest that photo- 
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graphic identification procedure was impermissibly sugges- 
tive but rather uncontradicted testimony was th.t each wit- 
ness was independently shown seven photograph and asked 
if he could identify driver of automobile; even assuming 
svggestiveness, witnesses had ample opportunity to observe 
defendant so that their in-court identifications were based 
upon their independent recollections. t 


22. Criminal iaw ©7404(+4) : 
In prosecution for first-degree murder, admitting vari- 
ous items seized from defeadant’s automobile that offered 
circumstantial evidence of commission of crime was not 
error although probative weight of many items was debat- 
able, nor was there any error in admitting victim’s hair- 
clips which -were found in her pocketbook so that they 
could be compared with those found in automobile, although 
pocketbook might have been excluded. ; 


23. Homicide °340(1) 

“In prosecution for first-degree murder, any error in 
charging jury.on “lying in wait” was harmless since jury 
could find “lying in wait,” which is merely form of pre- 
meditated, deliberate and willful ~vurder although tradi- 
tionally essence of term has-consisi J of intent to ambush 
by watchful waiting, conceaiment and secrecy, despite fact 
that defendant revealed his physical presence to victim 
before killing. N. J. S.A. 2A:113-2. 


24. Homicide ©°253(1) ” 
Evidence was sufficient to support defendant’s convic- 
tion of first-degree murder. 


Before Judges Kotovsky, BiscHorr and Botrer. 


Mr. itichard F. Plechner argued the cause for appellant. 


Mr. John T. Mullaney, Jr., Assistant Prosecutor, arsued 
the cause for respondent (Jr. James M. Coleman, Jr., Mon- 
mouth County Prosecutor, attorney). 
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— 
The opinion of the 


victed in a jy 
urder of Rosemary Calandriello 
(hereafter Rosemary), and the mandatory sentence of life 


imprisonment was imposed. VY. J. §. A. 24:113-4; State 
v. Funicello, 60 N. J. 60 (1972), cert. den. 408 U. S. 942, 
92S. Cl. 2849. 33 L. Ed. 2d 766 (1972). Defendant’. nio- 
tion for a new trial Was denied. On this appeal de 


asserts a number of frounds for reversal of his con 
He contends that the trial court 


Pretrial motions to Tar te Uleomidag. winged at his home 

and to dismiss the indictment on two grounds — that 

* the statute - of limitations had run ang defendant . was 

denied a speedy trial. Defendant also contends that errors 
"Were committed by the trig] judge im the admission of ¢ 

‘dence and in chargive the Jury on first degree murder, Ile 

contends that his Couviction was agaiiist the Weight of the 

evidence and that the verdict cannot stand in the face of 

the State’s failure to Produce the victim’s body. | Finding 

‘hO grounds warranting reversal, we affirm. 

On August 25, 1969, at about 6 P.M., Rosemary Calandri- 

5) > “ellos <a 17-year-old high school student, left her home on 

Center Avenve in Atlantic Highlands, New Jersey, to buy 

milk and ice Pops at two neighborhood Stores. She took $2 

with her and when she left she said, “]']] be right back.” 

: She was Wearing a sleeveless blouse and shorts, was bare- 
: p footed and carried no purse or wallet, 4 neighbor saw her 
walking down Center -lvenue toward the center of town. 


nother neighbor, Mrs. Vaughn, saw a 

4n old, black and white Ford automo. ae 
ling alley on Center Avenue. Shortly — - 

who were &cnooln 


fendant 
viction. 
erred in denving his 


a 
rane 


tt 


vi- 


tore ve MaDe mre ret Ag 


- thereafter four boys, ates of Rosemary, 


saw her riding’ with a Etocky man, later identified as de- 
fendant, in a white Ford Galaxie with a black convertible top. 
She has not been seen since, and her body has 


She was Promptly reported to the 


ey started an investigation, 


or heard from 
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Defendant’s identity-was determined in the following 
manner. On August 26 Sergeant Guzzi of the Atlantic High- 
lands Police Department interviewed the four boys who had 
seen Rosemary with defendant the night before and they 
furnished a description of defendant and the vehicle he was 
oe ' driving. Both bore distinctive features, The police learned 

that two days before Rosemary’s disappearance a man fitting 

defendant’s description had attempted to lure two 12-year- 

old girls, Lydia Hardie and Robin Spangenberg, into his 

car in Leonardo, a town adjacent to Atlantic Highlands. 

zh While the girls were walking down the street at about 7 p.xr. 

~ + @ man drove up in a white car with a black convertible root.. 

He offered them a ride and they refused. Lydia Hardie noted 

. the license place number, CTI 109. She testified that the 

man was heavy-set and had long, bushy sideburns and a 

goatee. She had never seen him before. The girls began to 
return home when the man approached again. At home Lydia _ 

: i . + told her mother of the incident and her mother reported it 

. to the police an4 gave them the license plate number. The 

_  @irls left home a short time later and the man annrnached 

_- them again and offered them a ride. They-reiused, but a 


Pe 
’ 


short time later he returne’ once more and asked, “Are you 
sure?” The girls repli Ye’re positive,” and started to 
“Yun away. The man‘saic ~\What bad little girls you are for 


not accepting my ride,” and he uttered what was described 
- ; \-as a “weird langh.” < 

F - The police discovered that a man fitting defendant’s de- 
scription had also attempted to lure two 14-year-old girls 
into his car two weeks earlier at the bowling alley on Center 
re Avenue. The girls were Darlene Curren and Donra Johnson. 
ray rlene testified that the man had a chubby face, long side- 
burns and a goatee, and she had never seen him before. At 
a about 7 p.xw. he approache’ them, offered them some drinks 
6 : in his car and asked Donna if she wanted to drive his car. 

They refused and went into the bowiing alley. 
Sergeant Guzzi obtained the license plate number of the 
car the man was driving and learued that the car was Tegis- 


= “fendant was arrested at his home in Linden and the automo- 

D bile wae imnannded Doafomdens 3; *avugui-iv ive AMon- 7 
i: - - mouth County Jail around midnight. The next morning the 

eo four boys identified the vehicle end it was photographed. 

2 "1 _ . That same day, August 28, a lineup was held in which the . 
e " four. girls, Donna, Darlene, Lydia and Robin, viewed de- y 
a - " fendant. Desp*’> the fact that defendant had shaved off bs 
oe “his goatee and s.__urns after being jailed, he was identified 

ah . in the lineup as the man involved in the two incidents with. 
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oe the glore compartment were hottles of : 
_ beer and blackberry brandy. The Police found a .22-02)s} -e 9 
pa rifle shell and a blank casing under the back geat. Baix. ¥ 
Pes were found under the right front seat end a Pair of sive 
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ne aA le 
tered to defendant’s father, 


La, 
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ape 


with whom defendant and his 
wife lived, in Linden, New Jersey. Sergeant Guzzi signed a 

“John Doe” complaint on August 27, 1969 charging de- 
j fendant with contributing to the delinquency 


of Rosemary, 
@ minor. It described defendant as “ 


a white male, age early 
hubby face having long 
Goatee operating a 196] 
(Defendani’s correct age 
€ evening of August 27 de- 


bushy sideburns and wel] trimmed 
white Ford Galaxy Convertible.” 
was 28 at the time.) In the Jat 


these girls. 


The automobile was examined pursuant to a search warrant 


obtained on August 29. The body of the car was in poor 
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andles on the passenger side of the 
and were found under the right i 
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rear taillight rim proved up 
The door and window h 
vehicle had been removed 
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front seat. The door and window worked prope:'y when tha 
handles were attached, but the holding locks o-. these handles 


had been removed. Withcut a handle the door on the pas-__ 


senger’s side could not be opened from the inside, but the 
door and window handles on the driver’s side were intact. 
The initial -omplaint against defendant was amended on 
August 28 to charge defendant with abduction of Rosemary 
fer an immoral purpose. V.J. S.A 2A :86--2. Defendant was 
released on bail on August 28, 1949, Thereafter, in No- 
vember 1969, defendant was indicted and arrested for at- 
tempted kidnapping er enticing a child away from parents 
(NV. J. S. A. 2A :118-2) in connection with the incident in- 
volving the two 12-year-old girls, Lydia and Robin. He was 
held at the Monmouth County Jai! from November 22, 1969 


until December 19, 1969, when he was released: on bail. 


During this time his jailmates included Herbert L. Williams, 


_John Gosch and Al Glover. 


In Decerber 1969 defendant was also indicted in con- 
nection with the \ugust 9, 1969 incident involving the 14- 
year-old girls, Darlene and Donna. The crimes charged were 
an attempt to entice a child “within the age of 1-t years” to 
Vanve how Frtho- 2-2 43 M4y MUON LU. dO. A. ZA TLIS-Z, 
ané an attempt to impair the morals of a minor by otfering 
the minor alcoholic beverages, allegedly in violation of V. J. 
S. A. 24 :96-3. 

In March 1970 defendant was tried on the indictment in- 
volving the 12-year-old girls, but the case was dismissed by 
the trial judge =t the close of the State’s proofs. In the sub- 
sequent trial involving the 14-year-old ‘girls, defendant was 
convicted of attempting to commit the alleged crimes. How- 
ever, on appeal, this court in February 1971 set aside the con- 
victions on the ground that the proofs did not support the 
charges. In the meantime, in June 1970, the complaint 
charging abduction of tosemary was dismissed by the trial 
court on defendant’s motion pursuant to R. 3:23-3 for un- 
necessary delay in presenting the charge to a grand jury. A 
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Consent order was also entered returning the impounded ve- 
hicle to defendant’s father. i 

Although no charges were pending after June 1970, in- 
vestigations involving defendant continued. Warrants were 
issued in February 1975 for the search of defendant’s resi- 
dence and vehicles, supported by affidavits asserting that de- 
fendant was a suspect in the deaths of Rosemary and of 17- 
year-old Linda Balabanow in 1969, and teenagers Joanne 
Delardo and Doreen Carlucci in December 1974. Linda Bala- 
banow had worked at a drug store two blocks from de- 
fendant’s home. She was last seen when she left the store on 
anSiies SOs 4503, and ner body, to which an eight-foot truck 
tire chain was attached, was recovered from the Raritan 
River in Woodbridge Township on April 27, 1969. She 
had been brutally beaten andi «as killed before her body 
entered the water. A pies ~* elrztrical wire « +s found knot- 
ted around her broken neck. In January 1972 Sergeant 
Guzzi was advised that federal authorities had matched a hair 
sample from the Balabanow girl with the hair fiber found on 
the ball peen hammer taken from the trunk of defendant’s 
car in the investigation of Rosemary’s death. 

Similarities were noted between the death of the Bala- 
banow girl and the deaths of the Delardo and Carlucci girls 
of Woodbridge Township, who were together when last seen 
alive on December 13, 1974. Their bodies were found on 
December 27 in Manalapan Township. Both girls ha? been 
strangled, and knotted electrica) wire was found on Joanne 


- Delardo’s neck. The Balabanow and Delards bodies were 


nude from the waist down, and Carlucci’s body was aimost 
entirely nude. Their missing clothing was never found. The 
Preserved etc‘: of Delardo’s aad Carlucci’s bo? led police 
to suspect that they had been stored in cool ten. rature for 
more than a week before being deposited in Manalapan. De- 


46 SUPERIOR COURT OF NEW JERSEY, 1976. 


— 


State v. Zarinsky. 152 N. J. Super. 
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aE ee 
2. 1975 for evidence of these crimes were not productive 
so far as the record before us shows. 

_ On February 20, 1975 defendant was indicted for the mur- 
der of Rosemary Calandriello. His pretrial motions to dis- 
miss the indictment for untimeliness were denied, and his 
motion to suppress evidence seized in the February 1975 
searches was also denied. Trial commenced on April 7, 1975. 

As indicated above, the evidence offered by the State proba- 
tive of defendant’s guilt was largely circumstantial. There 
was extensive evidence linking defendant to Rosemary 5 dis- 
appearance. Two of the girls testified to the August 9 and 
August 23 incidents in which defendant tried to entice them 
into his automobile and they made positive in-court identifi- 
cations of defendant. The four boys who observed Rosemary 
in defendant’s car when she was last seen also testified and 
made positive in-court sdentifications of defendant. Theirs 
was not merely casual observations of Rosemary and defend- 
ant. They were approaching the intersection of Ceater 
Avenue and Avenue A in Atlantic Highlands when they ob- 
served defendant’s automobile coming toward them. The 
ebhiie wwe 2 ee of them and they followed it at 
a slow pace for about five minutes. Each testified tnat Le Wao 
able to get a good view of Rosemary and defendant, and one 
estimated he had a front view ot defendant’s face for 10 to 12 
geconds. They were surprised to see Rosemary in defendant's 
automobile, for Rosemary had no boyfriends te their knowl- 
edge. 

There was much evidence to show that it was out of 
characte: for Rosemary to be in a stranger’s car. She was 4 
shy, quiet and obedient girl who got along well at home and 
waa never known to have hitchhiked. Rosemary had gone out 
with one boy several times, beginning in July 1969, but only 
on a double date. There was no evidence offered to suggest 
that Rosemary had voluntarily run away from home, yet she 
was never seen or beard from after riding in defendant’s 
car. By stipulation it was proved that the following govern- 
ment agencies had no contact with Rosemary since August 
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25, 1969: the Social Security Administration, Internal Rev- 
enue Service, United States Post Office, Atlantic Highlands 
Board of Health, New Jersey Division of Motor Vehicles 
and New Jersey Unemployment Bureau. ~ 

Finally, three of defendent’s jailmates, John Gosch, Her- 
bert L. Williams and Al Glover, testified to statements made 
by defendant while in the Monmouth County Jail. Defend- 
-ant implicated himself in Rosemary’s murder in talking with 
Gosch (saying, “‘Ther’ll never find that stinking broad’) 
and, in an angry outburst, defendant sdmitted to Williams 
and Glover that he had thrown Romemarre hades lnadnd 
with weights, into a river. Williams also testified that de- 
fendant alluded to various details of the case. Defendant 
explained that the inside door handles of his car were re- 
moved so that girls could not get out, and he said that he 

. could claim that a pair of panties, found by the police ‘in 
his car, were his wife’s. There was also evidence that shortly 
. before his arrest defendant was observed leaning over the 

' open trunk of the Ford automobile with s scrub brush in 
his hand and a plastic paii beside him. Despite this sug- 
gestion that defendant was cleaning a portion of the ve- 
hicle, it was found generally in an unclean and untidy con- 
dition. 

Defendant did not testify. Various witnesses, including 
bis wife, mother and father and several aunts and uncles, 
testified that defendant was at home in Linden, New Jersey 
throughout the evening of August 25, 1969. However, the 
State was able to contradict the testimony of defendant’s 
wife, mother and father. Defendant’s father claimed he had 

. been watching television during the evening and defendant’s 
wife claimed she was at home. However, when questioned 
the cay after defendant’s arrest his father had said nothing 
about watching television; rather, he told the police he 
went to sleep at 5:30 p.wt. At the same time defendant’s 
mother had stated that defendant’s wife had accompanied 


her to her weekly bingo game on the night of Rosems-v’s 
di appearance. 
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The defense also attempted to counter the State’s evi- 
dence in other respects. Defendant’s wife explained that the 
handles in the ca: hd been removed in an effort to repair 
a jammed window, that defendant was never able to install 
them securely and, therefore, they were kept under the seat. 
She also testified that the blue panties found in the car 
were hers, as were the hair clips. An explanation was also 
offered for the blood on the rear of the car: the brother 
of defendant’s wife attempted to repair the taillight three 
weeks earlier and had cut his hand. 
Despite this testimony ihe jury found defendant guilty 


I 


We consider, first, whether defendant’s prosecution 18 
barred by N. J. S. A. 24:159-2. That provision states 


Dxcept as otherwise expressly provided by law no person shall be 
prosecuted, tried or punished for any offense not punishable with 
death, unless the indictment therefor shall be found within five years 
from the time of committing the offense or incurring the fine of 
forfeiture. This section shall not apply to any person fleeing from 
justice. (Emphasis supplied] 


Defendant argues tnat veciuse tue Sis Gee 
longer be imposed under our existing statutes (State v. 
Funicello, supra) he was not accused of a, crime “punish- 
able with death.’ Therefore, he reasons, this prosecution 
must be barred because it was not instituted within five years 
from the time of the offense. 

{1] Defendant places primary reliance on State v. John- 
son, 61 N. J. 351 (1972), which held thc subsequent to 
Funicello an individual charged with first degree murder was 
bailable before conviction because murder was no longer 4 
capital offense. However, we do not find Johnson per- 
suasive on the issue before us. In Johnson the court was 
concerned with the right to bail. N. J. Const. (1947), Art. I, 
par. 11, provides that all persons are entitled to bail bedore 
conviction “except for capital offenses when the proof is 
evident or presumption great.” Capital offenses are those 
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for which the death pens.fy may be imposed. State y. 
Johnson, supra, 61 N..], at 355; State v, Williams, 30 N. J. 
105, 125 (1959), , 

The court in Johnson examined the policies underlying 
the right to bail. Noting that the concept of pretrial release 
reflects “the everpresent pretumption of innocence,” the 
court said that the inclusion of the words “except for capital 
offenses” struck a balance: 


WE Leb Ey. 


The underlying motive for denying bail in capital cases war to 
secure the accused's presence at the trial. in a choice between hazard- 
ing his life before a jury and forfeiting hia or his fureties’ property, 
the framers * * © felt that an accused would probably prefer the 
jatter.- But when life « 48 not at stake and consequently the strong 
flight-urge was not present, the framers obviously regarded the right 
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Once the threat of death and its strong inducement Tor 
flight were removed the court found that there was no 
longer any justification for denying bail to persons ac- 


cused of crimes which had been designated by the Legis- 
lature as capital offenses. 

(2] A statute of limitations strikes a. balance between 
the right of the accused to repose and the right of the pub- 
lic to the prosecution of crimes. Jt affords protection against 
charges brought after events have become clouded by time. 
“to minimize the danger of official punishment hecause of 
acts in the far-di: ant past.” Toussie v. United States, 397 
U. 8. 112, 14-115, 90 S. C1. 858, 860, 25 L. Ed. 24 156, 
161 (1970). For most crimes there is an absolute bar to 
Prosecution after a epecified period. In re Pillo, 11 N. J. 
8, 18 (1952); Moore v. State, 43 N. J. L. 203, 209 (K. 
€ A. 1881). However, the Legislature made an exception 
for crimes “punishable with death.” These extremely serj- 
ous crimes were never to be insulated by time. 

Since it was enacted in 1796 our statute of limitations 
has excepted crimes “punishable with death.” Pat. L. 1796, 
‘p. 208; Afoore v, State, supra, 43 N. J. L. at 204. Amend- 
ments in 1879 (L. 1879, p. 183) and 1953 (L. 1953, c. 
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204, § 1) did not change that language. Throughout this 
period, of course, the death penalty was in effect. Thus, the 
Legislature pursued two sanctions for first degree mur- 
der: (1) that its perpetrator may suffer the death penalty 
and (2) tha. the crime would not go unpunished because of 
ihe lapse of time between the murder and the indictment: 

[3, 4] While 6 statute of limitations sh gyally 


slative purpose © ‘ontrols. Stute v. Brown, 2° 
N. J7303, Tio—416 (1956). Clearly, the Legislature ites ded 
to ensure that crimes of the miost serious c 


yrosecution by 


with 
several offenses to_be incl 
as or would be 
the criminal code. 5 N: dé: 5. Bs sale 

wT. 5. A. PA:113-4 (first degree murder) ; N. J. 8S. A. 
2A :118-1 (ki'napping for ransom); NV. J. S. A. 24 148-6 
(assault with intent to kill the President, a state governor OF 
other high executive officers) and NV. J. S. A. 2A:145-1 
(treason; but note the three-year statute of limitations for 
_treason in N. J. S. A. 24:159-1). The fact that the death 

enalty cannot be Carried vui, ive cuctitytionsl reasana does 
not change this identification . .d purpose. Unlike John 
som, the elimination of the death penalty has not aTected 
thé reason for prosecuting these crimes without time re- 
striction. Their heinous nature remains. 

[5-8] The unenforceability of the death 

wiped the statute 0! the S 6See Dwyer v. Volmar 
Tricking Corp, 103 N. J. L. 518, 520 (Sup. Ct. 1929). 
Imposition of the death penalty for murder is not pro- 
hibited per se, but the criteria for its application may Ten- 
der the penalty unenforceable. See Gregg v- Georgia, —— 
U. S. —, 96 S. Ct. 2909, 48 L. Ed. 2a—, 4 U.S. L. W. 
5230 (1976). The constitutional basis for suspending the 
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application of the death penalty — to avoid an. excessive, 
inappropriate or cruel and inh man punishment or its ar- 
bitrary and capricious application (see id.) — are unre- 
lated to the purposes of our statute of limitations. It is 
one thing to suspend the imposition of the death penalty for 
constitutional reasons, but this affords no reason for frus- 
trating the legislative will by staying its additional sanction 
against murder, namely, the relentless prosecution of that 
crime without limitation in time. Thus, we conclude that 
N. J. 8. A. 24:159-2 does not bar this prosecution." 


ie eee 
a # \ 


Sots t2A5:' 


. 


"? ¢ 
A SBY et Sy 


a “ay 
Se ah 
‘ - 


I] 


‘ 
» 


[9° Defendant next contends that his right to a ~peedy 
trial, protected by the Sixth Amendment to the United 
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“St-tes Constitution? was violated. A 5i4-vear period sep- 


4 


erated defeudant’s arrest for contributing to th delinquency 
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of Rosemary Calandriello snd his indietment for her mur 
der. Nevertheless, in the circumstances of this case, we hold 
that defendant’s rigit to a speedy trial was not violated. 
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In reaching ’ is decision we heve considered the various 
factors referred o in Barker v. Wingo, 407 U. S$. 514, 92 
S. Ct. 2182, 33 L. Ed. 2d 101 (1972), and Stale v. Szima, 
10 N. J. 196, 358 A. 2d 773 (1976). These are the length 
of delay, the reason for delay, whether detendant asserted 
the right and the degree of prejudice to defendant. 
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1We pote defendant's furtber argument that State v. Srown, supra, 
was wrongly decided by our Supreme Court. T! re a conviction for 
wecond degree murder was upheld where the Gictment charging 
first degree, murder was returned more than five years after commis- 
siou of the crice. Defendant's contention may be addressed to the 
Supreme Court, not this court, since we are bound by that decision. 
Rhate wv. &*ejanelli, 133 N. J. Super. 512, 514 (App. Div. 1975). 
In cay event, it is irrelevant where the accused ig found guilty of 
first degree murder. : 
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*The Sixth Amendment right to speedy trial is fe oplicable to 
the states. Klopfer v. North Carolina, 886 U. 8. 213. 87 S. Ct. Sg, 
18 L. Ed. 24 1 (1967). The right is also protected by N. J. Conat. 
(1947), Art..1, par. 10. 
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The State offers a reasonable explanation for the delay 
in this case. Because Rosemary’s body was never found 
the State was forced to prove her death by circumstantial 
evidence. In order to do this convincingly it was necessary 
to allow time to pass so that a jury could reasonably iifer 
that she had not merely run away. Moreover, it was not 
unreasonable for the State to hope that more positive evi- 
dence would be found before trying defendant for this ulti- 
mate crime 

Defendant was first arrested in connection with Rose- 
mary’s disappearance in August 1969, but charges of ab- 
ducticn were dropped in June 1579. He was released on 
bail promptly after his arrest 1a August 1969. He has 
not demonstrated that prior to his indictment for murder 
his employment was interrupted, his finances drained, his 
associations curtailed, his reputation impaired, or that he, 
his family and iriends were subjected to anxiety by reason of 
the threat of prosecution for murder. These considerations 
were ideutified in United States v Marion, 404 U. S. 307, 
“ 320, 92 S. Cl. 455, 463, 30 L. Ld. ed 468, 478 (1971), as 
the “substantial underpinnings” of the right to speedy trial. 
Cf. State v. Smith, 131 N. J. Super. 354, 369 (App. Div. 
1974), aff'd o. b. 70 N. J. 213 (May 17, 1976); Cuntled 
States v. MacDonald, 531 F. 2d 196 (4 Cir. 1976) ‘ 

Prejudice to a defense ‘ue to inordinate delay in prose- i 
cution is, of course, a serious consideration. However, we 
find no reason on this account te invalidate defendant’s 
conviction. There is nothing in the record to indicate the. 
his defense was unduly impaired. See Barker v. Wingo, 
supra, 407 U. S. at 532, 92 8. Ct. at 2193, 33 L. Ed. 2d 
at 118. Defendant’s alibi witnesses testified they had a 
« clear. memory thai defendant was home on the night in 

question. See td. at 532, 92 8S, Ct. at 2193, 33 Li Bd. at 
118. The original, early charge of abduction had served to 
stimulate defendant’s preparation of a defense against crim- . 
inal involvement with Rosemary. Thus, defendant’s claim 
of possible prejudice is “insubstantial” and “speculative.” 
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United States 9. Ewell, 433 U. g. 116, 122, 86 9. Cf. 273, 
777, 15 DL. Ed. 24 627, 632 (1966): cf. United States v. 
Mani, 291 F. Supp. 268 (S. D. N. Y. 19687 (cited with 
approval ia Barl-er Wingo, supra), 

De-endant contends that he was Prejudiced by reason of 
the devth of his first attorney, Morris Spritzer, whase tes- 
timony would have been helpful o the votr dire as to the 
admiersibility of the lineup evidence. The record shows that 
Spritzer represented defendant in an application for ye- 
duction of bail on November 24, 1969 in connection with 
the indictment berlaining to the 12-vear-old girls. Shortiy 
thereafter, on December 11, 1969. defendant's present et- 
SOY appeared fur defenaant im that cause and he has 
continued to represent defendant on all charges involving 
Rosemary and the four other young girls. Defendant coy- 
tends that he was devrived of his right to Spritzer’s counsel 
at the. August 28, 1969 hneup identification. However, for 
reasons indicated below, we conclude that the loss of Sprit- 
zer’s testimony was immaterial, siuce the denial of defend- 
ant’s right to couusel, even if jt occurred, was harmless error, 

We alco find no Prejudice in the loss of other potential 
evidence claimed by defendant. For example, the Ford Gal- 
axie, which was ordered returned to defendant's father jn 
May, 1970, was destroyed in April 1973 as valueless. How- 
ever, photographs of the vehicle were taken in August 1969 
and were marked in evidence at the trial. The car was avaj}- 
able to defendant before the charge of abducting Rosemary 
had been dismissed, and defendast has not shown v hat proof 
he fost by its unavailability at the time of trial, 

Defendant coutends that his motion for dismissal of the 
charges agairct him for Rosemary's abduction was tanta- 
mount to a request for epeedy trial.? Cf. State ¢. Smith, 
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3There is no merit to defendant's collateral estoppel claim that 
Gismisxal of the abduction charges bars the State from asserting that 
defendcnt was not prejudiced by the delay. See State tr. Redinger, G4 
N. J. 41. 45-46 (1973). 
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supra, 131 N. J. Super, at 363-367. Nevertheless, viewing 
the record as a whole, we have no doubt that defeudant suf- 
fered no constitutional wrong by the passage of time befors 
he was indicted for murder. 


HS a 


We reject, also, defendant’s contentions that the trial 
judge committed prejudicial error in admitting certain evi- 
dence. 

[10] We find no error in the judge’s refusal to exclude 
defendant’s admissions of culpability to Gosch, Williams and 
Glover. For a centession to serve as an evidential basis for 
conviction “the State must introduce independent proof. of 
facts and circumstances which strengthen_or bolster the con- 
fession and tend to generate a belief in its trustwortt iness, 
plus independent proof of loss or injury * * * .” State v. 
Lucas, 36 N. J. 37, 56 (1959). We find that the State has 
met this burden. 

[11-131 There was ample independent circumstantial 
proof to give credence to defendant’s admissions. The failure - 
to produce the victim’s body does not preclude a fiading that 
she is dead. Commonwealth v. Burns, 409 Pa. 619, 629-33, 
187 A. 2d 552. 558-559 (Sup. Ct. 1963): State v. Dudley. 
19 Ohi App. 2d 14, 20, 249 N. FE. 2d 536, 541 (Ct. App. 
1969). Proof of the corpus delicti — the fact of injury or, 
in a homicide case, of death, by a criminal agency — may be 
supplied by direct or circumstantial evidence. Commonwealth 
v. Burns, < :pra; State v. Dudley, supra; Campbell v. People, 
159 Jil. 9, 42 N. E. 123 (Sup. Ct. 1895) (miscited by de- 
fendant as suppor ‘»r his position); People v. Corrales, 34 
Cal. 2d 426, 210 P. 2d 843 (Sup. Ct. 1949); cf. United 
States v. Di Orio, 150 F. 2d 938, 941 (3 Cir.), cert. den. 326 
U. §. 771, 66 S. Ct. 175, 90 L. Ed. 465 (1945). Contra, 
Ruloff v. People, 18 N. ¥. 179 (Ct. App. 1858), cited by 
defendant, and N. Y. Penal Law of 1909, § 1041. But L. 
1965, c. 1046, § 2, effective Sept. 1, 18... (NW. ¥. Penal Coda 
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<u § 500.05 (McKinney 1967) ), repealed the 1909 statute. New 

Af York law now bars a conviction based solely on a confession 
| =. unless there is “additional proof that the offense charged has 
ore been committed.” NV. ¥. Crim. Proc. L. § 60.50 (L. 1970, 

a oe c. 996, § 1, effective Sept. 1, 1971). See People v. Jennings, 

x 40 A. D. 2d 357, 340 N. ¥. S$. 2d 25 (App. Div.), aff'd } 
a o.b, 33 N. Y. 24 880, 352 N.Y. S. 444, 307 N. BE. 2a 561 
Be. (Ct. App. 1973) ; cf. People v. Daniels, 3x V. ¥. 2a 624, 376 

te N.Y. 8. 2d 436, 339 N. F. 2d 139 (Ct. App. 1975). Surely, 

a the successful concealment or destruction of the victim’s body 


rot : should net preclude prosecution of his or her killer where . 
a proof of ¢ t can be established beyond a reasonable doubt. % 
423 Campoet v. teopie, supra, 159 tit. at 22, 42 N. B. at 127. . 
; et. {14] Contrary to defendant's contention, a voir dire to 
: ie determine the existence of corroboration is not a condition 
+ precedent to the admission of a confession. If sufficient in- 
& &- : Cependent corroboration is not shorn by all the proofs, a 
soa judgment cf acquittal at the close of the State’s case is the 
ae appropriate remedy. FR. 3:18-1, 
y 34 [15-17] Defendant next contends the trial judge erred in 
; = admitting the testimony of Lydia Hardie and Darlene Cur- 
me ren as to defendant’s attempts to entice them into his car. 
oa We disagree. 
a ~ Evid. R. 55 provides: 
a a : ‘ 
eee - Subject to Rule 47, evidence that a persop committed a crime or 


a civil wrong on a specified occasion, is inadmissible to prove his dis- 
; position to commit crime or civil wrong ag the basis for an inference 
that be committed a crime or civil wrong on another epecified occasion 
but, subject to Rule 48, such evidence is admissible to prove some 
£ other fact in issue including motive, intent, plan, knowledge, identity, 
= * or absence of mistake or accident. . 


a The fundamental distinction is between evidence which is 
relevant only to a defendant's “criminal disposition” and 
that which is relevant to a particular fact in issue before 
the jury. Stafe v. Wright, 66 N. J. 466 (1975), adopting dis- 
senting opinion, 132 N. J. Super. 130, 148 (App. Div. 
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1974). Evidence of defendant’s Prior conduct may be 
admitted if relevant to establish intent, plan or motive (see 
State v. Sinnott, 24 N: J. 408, 413-414 (1957) ) even though 
defendant had been acquitted previously of criminal charges 
based upon such conduct. State v. Slocum, 130 N. J. Super. 
358, 363 (App. Div. 1974). Conduct which is insu ficient to 
establish a criminal intent toward one victim may tend to 
prove a criminal intent toward another victim in the light 
of other evidence. 

[18] Defendant contends that the State’s failure to prove 
that his prior conc. -! was a crime or civil wrong prevents 
admission of this evidence. This contention misses the point. 
If the prior conduct is not a crime or civil wrong, but is 
relevant it is admissible. Evid. R. 7(f) provides that “all 
relevant evidence is admissible” unless excluded under some 
other rule of evidence. Here we find no abuse of discretion 
in the failure to exclude this evidence »nder Evid. R. 4 be- 
cause of its potential for prejudice. 

In this case evidence that defendant, a 28-vear-old married 
man, had or. two previous occasions persistently tried to lure 
teenage girls into his car would tend to exnlain haw Roa. 
mary came to be in the car of this stranger. See State r. 
Wright, supra. It tends to negate other hypotheses advanced 
by defendant for Rosemary’s disappearauce, namely, volun- 
tary flight, suicide or accident. 

We aiso agree with the trial judge’s observation that the 
evidence was relevant to show defendant’s presence in the 
victim’s neighborhood, despite his residence in another 
county, and it tended to corroborate the identification of de- 
fendant as the driver of the automobile. 


4Defencant's assertion thac the trial judge did not caution the 
jury as to the proper consideration «f this evidence (Evid. R. 6) is di- 
rectly contradicted by the transcript of the judge's charge to the jury. 
Moreover the judge did not nbuse his discretion in refusing to give 
a limiting instruction after the prosecutor's summation but before che 
jury was excused for the day. Finally, there is no merit to the com- 
plaint that the prosecutor committed prejudicial error in referring 
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[19] Similarly, we reject defendant’s argument that ad- 

mission into evidence of the out-of-court identifications of 

defendant by Lrdi be Curren was reversi- 


ble error. dant as the man who 


S. 6.2, 92 S. Ct. 1877, 

1 (1972); State v. karle, 60 V. J. 550, 552 

(1972). Defendant argues, however, that because the police 

knew he had retained counsel and held the lineup out of 

counsel’s presenre, the identificatians yore imadiizsibt.; Sos 
State v. Wilbely, 112 VJ. Super. 216, 219 


police did notify 
counsel that the lineup would be held, but that he dij not 
appear in time. Counsel was dead at the time of this trial «nJ 
no explanation was given for his absence from the lineup.5 
In any case, both Witnesses made Positive in-c identifica- 
tions of defendant, which are not challenge. by defendant. 
Thus, even if there was error, we are satisfied beyond a rea- 
scnable doubt that introduction of this evidence was not 
“clearly capable of Producing an unjust result.” P. 2:10-2; 
Chapman vt. California, 386 U. 8; 18, 23-24, 87 S. CH. 824, 
827-828, 19 L. Ed. 24 705, 710 (1967) ;. State v. Macon, 5 
N. J. 325, 336-341 (1971), 

[21] Further, the trial judge did not err jn permitting 
in-court identifications of defendant by the four witnesses 
who saw Rosemary in defendant’s automobile. The judge 
had previously ruled that their identifications of defendant’s 
to this evidence in his ‘Summation. See State v. Slobodien, 120 
N. J. Super. 68, 75 (App. Dirv.}, certif. den. 32 N. J. 77 (1972). 


5The tria’ ‘udge made no finding as to who Was responsible for 
counsel’a abse_ ve, reasoning that defendant hac no right to counsel 
under Kirdy v. Illinois and State v. Earle, eupra. 
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io photograph should not be presented to the jury because the 
ae * State had failed to properly preserve evidence of the photo- 
graphic identification. See State v. Brown, 99 N. J. Super. 
Big 22, 27-28 (App. Div.), certif. den. 51 N. J. 468 (1968) 
Fi However, there is nothing in the record to support defend- 
ant’s contention that the procedure was impermissibly sug- 
gestive. On the contrary, the uncontradicted testimony was 
that each witness was independently shown seven photo- 


graphs and asked if he could identify the driver of the aito- i 
Z mobile. 


Assuming, orguendo, there was suggestiveness in the pro- 
cedure, it was clear that the boys had ample opportunity to 
observe defendant. Thus, we have no doubt that the trial 

: court correctly concluded hat these in-court identifications 
were based upon their incependent recollections. See Sim- 

‘ mons v. United States, 390 "'. S. 377, 384-386. 88 S. Ct. 967, 

971-72, 19 L. Ed. 2d 1247, 1253-1254 (1968); Slete v. 

Thompson, 59 N. J. 396, 418-419 (1971); cf. Neil v. Big- 

gers, 409 U. 8. 188, 93 §. Ct. 375, 34 L. Ed. 2d 401 (1972). 

{22] We find no error in admitting into evidence various 

; items seized from defendant’s automobile which offered cir- 


aah be Bin on 6 one licen a, test Site MS CL MED ets This P CLE CLE ELE TE LE PO 


a cumstantial evidence of the commission of the crime, al- 
ee ee though the probative weight of many items was debatable. 

; State v. Wade, 89 N. J. Super. 139, 145 (App. Div. 1965); 

cf. State v. Mayberry, 52 N. J. 413, 433-436 (1968), cert. 

den. 393 U. S. 1043, 89 S. Ct. 673, 21 L. Ed. 2d 593 (1969). 

The trial judge did not err in concluding that the State had 

met its burden in establishing the chain of possession of the 

: items. See State v. InCarlo, 67 N. J. 321, 329 (1975) ; Slate 

v. Brown, supra, 99 N. J. at 27. Nor was the-e error in the 


j admission of. hairclips used by Rosemary which had been . 


found in her pocketbook, so that they could be compared with 
those found in the car. While the pocketbook might hare 
been excluded, this claimed error could not justify setting 
aside the verdict. 


SS Rtas Cee ee ER St Bee eck ome 


i 
‘ 
] 


yp - 


APPELLATE DIVISION. 59 


erence seetenacntenntonommnen Apne 


148 N. J. Euper. State v. Zarinsky. 


IV 


We find defendant’s remaining contentions lacking in 
merit. ; 

(227 NV. J. S. 4. 9.4:113-2 defines murder “perpetrated by 
means of poison, ur by lying in wait, or by any other kind 
of willful, deliberate and premeditated killing” {emphasis 
supplied] as murder in the firet degree. That the trial judge 
charged “lying in wait” was not reversible error in the cir- 
cumstances of this case. 

The State contends that defendant’s course of conduct, 


~ reasonably inferable from the evidence, was tantamount to 


concealment within the-meaning of the law. The removal 
of the door and window hand] fn evamnla eridanare oon 
cealment of defendant’s purpose .o entrap the victim. Sce 
Stale v. Tansimore, 3 N. J. 516, 537 (1950). A jury could 
find “lying in wait” despite the fact that .n accused has 
revealed his physical presence to the victim immediately 
before the killing. Id. Traditionally, however, an intent to 
ambush b: watchful waiting, conceaiment and secrecy is the 
essence of the term. People v. Merkouris, 46 Cal. 2a 540, 
297 P. 24.999 (Sup. Ct. 1956). However, a killing by “lying 
in wait” is merely a form of premeditated, deliberate and 
willful murder. See NV. J. S. A. 24:113-2. Here, the jury 
must have found defendant guilty of a deliberate, premedi- 
tated and willful murder. Thus we are satisfied that in the 
circumstances of this case the jury could not have been mis- 
led by the charge and, if there was error, it was harmless 
beyond a reasonable doubt. See “ommonwealth v. Mondollo, 
247 Pa. 526, 93 A. 612 (Sup. Ct. 1915); cf. Turner v. 
United Siates, 396 U. S. 398, 420, n. 41, 90 S. Ct. 642, 654, 
n. 41, 24 L. Ed. 2d 610, 625, a. 41 (1970). 

Defendant also contends that the search warrants issued 
in 1975 were not supported by affidavits establishing probable 


- cause to helieve that defendant was guilty of any of the mur- 


ders for which evidence was tought. We disagree. Nor was 
it upreaonable to believe that evidence of euch crimes may 
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have been .unceuled in defendant's home or vehicles. More- 
over, not only has defendant failed to demonstrate any preju- 
dice resulting from the searches, he has not even asserted that 
any of the seized items were admitted in evidetce. 

(24) Finally, we find no merit to acfendant’s assertion 
that his conviction was against the weight of the evidence. 
A motion for a new trial on thi: ground was denied. We are 
s ‘isfied that “the evidence, viewed in its entirety including 
tne legitimate inferences therefrom {was} sufficient to enable 
a jury to find that th State’s charge [was] established 
beyond a reasonable doubt.” State v. Mayberry, supra, 52 
N. J. at 436-437. Thus, we have no doubt that defendant’s 
conviction was not a “manifest denial of justice under the 
law.” State v. Sims, 65 N. J. 359, 374 (1974). 

Affirmed. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-Ve- 


ANTHONY PROVENZANO, : 
SALVATORE BRIGUGLIO, NOTICE OF APPESL | 
HAROLD KONIGSBERG, and : 
GEORGE VANGELAKOS, 76 Cr. 580 (CES) 


Defendants. 


NOTICE is hereby given’ .at the United States of 
Ame “ica hereby appeals to the United States Court of Appeals for the 
Second Ciicuit from the decision and order of United States District 
Judge Charles E. {rev art, Jr., dismissing the indictment entered 
in this case on the 29th day of October, 1976. 
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